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Teacher  Nonrenewal: 
What  Constitutes  Arbitrary 
and  Capricious  Action? 


Robert  Phay 


EVERY  SPRING  school  boards  must 
decide  whether  to  renew  the  contracts  of 
their  probationary  teachers.  A  school 
board  has  a  legal  and  moral  responsibili- 
ty to  appoint  and  reappoint  only  the  best 
teachers  that  it  can  employ.  And  in  search- 
ing for  the  best  teachers,  a  board  may  even 
choose  not  to  reappoint  an  "average"  or 
"satisfactory"  teacher  because  it  believes 
that  a  better  teacher  can  be  found.  For  this 
reason  a  nonrenewal  is  not  an  arbitrary 
act;  in  fact  it  usually  is  necessary  if  the 
board  is  to  discharge  its  duty  to  put  the 
very  best  teacher  it  can  hire  in  the 
classroom. 

In  October  1982  the  School  Law 
Bulletin  examined  the  right  of  the  board 
to  not  renew  an  average  teacher  when  it 
thinks  it  can  find  a  better  teacher  to 
employ.  That  article'  raised  but  did  not 
consider  a  more  general  question:  To  what 
degree  is  the  board  limited  by  the  require- 
ment that  it  not  be  arbitrary  or  capricious 
in  deciding  not  to  renew  a  probationary 
teacher 

Most  states  require  that  a  nonrenewal 
not  be  arbitrary,  either  in  their  teacher 
tenure  act  or  state  administrative  pro- 
cedure act.  The  source  of  the  "arbitrary 
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,      \.  See  Phay.  Seeking  Excellence:  Not  Reappoint- 

I  ing  an  "Average"  Teacher  in  Order  to  Employ  a 

Better  Teacher,  DScH.  Law  Buix.  1  (Oct.  1982). 


The  Role  of  Religion 
in  the  Public  School 
Curriculum 


Benjamin  B.  Sender 


Compelled  Medical 

Examinations 

of  Teachers 


Laurie  Mesibov 


WITH  PUBLIC  ATTENTION  currently 
focused  on  the  quality  of  instruction  pro- 
vided by  individual  teachers,  it  is  easy  to 
lose  sight  of  the  importance  of  the 
teacher's  physical  and  mental  health  in 
meeting  the  demands  of  the  classroom.  To 
ensure  that  a  teacher  is  healthy  enough  to 
do  the  job.  required  medical  examina- 
tions—both physical  and  psychiatric— are 
becoming  more  common.  Such  examina- 
tions often  involve  sensitive,  personal 
issues  and  may  lead  to  suspension  or 
discharge.  Thus  teachers  have  increasingly 
challenged  the  school  board's  authority  or 
procedures  in  requiring  these  examina- 
tions. This  article  will  discuss  the  board's 
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The  author  received  her  law  degree  from  the 
University  of  North  Carolina  School  of  Uw  in 
May  1984.  She  will  join  the  Institute  of  Govern- 
ment faculty  in  the  fall,  working  in  the  field  of 
education  law. 


DISPUTES  OVER  RELIGIOUS  AC- 
TIVITY in  public  schools  have  captured 
the  national  spotlight  recently.  An  article 
in  the  July  1983  issue  of  the  School  Law 
Bulletin  explored  the  law  governing  such 
devotional  activity  as  prayer  and  holiday 
observances.  This  article  will  examine  a 
related  issue  at  the  core  of  the  schools' 
educational  mission:  the  role  of  religion 
in  instruction  and  textbooks  in  public 
school  curriculum.' 

Controversy  over  religion  in  the  cur- 
riculum reflects  an  underlying  tension  be- 
tween two  basic  school  law  principles. 
First,  the  law  vests  school  officials  with 
control  over  curriculum,  including  mater- 
ial designed  to  promote  community  val- 
ues.^ But  second,  to  protect  the  rights  of 


The  author  is  an  Institute  faculty  member  who 
has  written  extensively  on  religion  and  the  public 
schools. 

1.  Conflicts  over  the  role  of  religion  in  the  cur- 
riculum have  plagued  a  number  of  North  Carolina 
school  systems.  See.  e.g. .  "Bible  Smdy  Classes 
Provoke  Hot  Dispute,"  The  News  and  Observer, 
Sept.  18,  1983.  p.  1;  "Group  Questions  Schools' 
Bible  Classes,"  The  Charlotte  Observer,  Sept.  8, 
1983,  p.  1;  and  "Religion  in  the  Classroom  Get- 
ting New  Attention,"  The  Charlotte  Observer,  Dec. 
20,  1982,  p.  I. 

2.  Board  of  Educ,  Island  Trees  Union  Free 
School  Dist.  No.  26  v.  Pico,  457  U.S.  853  (1982); 
Ambach  v.  Norwick.  441  U.S.  68,  76  (1979);  Ep- 
person V.  Arkansas,  393  U.S.  97,  107  (1968). 
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individual  students  and  parents,  the  First  Amendment  of 
the  U.S.  Constitution  limits  officials"  authority  over 
curriculum.' 

This  article  will  examine  the  limits  imposed  by  the 
First  Amendment  on  the  role  of  religion  in  the  public 
school  curriculum  by  studying  the  application  of  First 
Amendment  principles  to  the  two  situations  in  which  the 
issue  typically  arises:  (I)  courses  about  religion  or  religious 
segments  of  otherwise  secular  courses;  and  (2)  religious 
opposition  to  instruction  about  religiously  sensitive 
topics— specifically,  evolution  and  sex  education— in 
secular  courses. 

The  First  Amendment  states,  in  regard  to  the  relation 
between  government  and  religion,  "Congress  shall  make 
no  law  respecting  an  establishment  of  religion,  or  prohibit 
the  free  exercise  thereof...."  As  this  language  shows,  the 
First  Amendment  contains  two  distinct  provisions  restrict- 
ing government  authority  over  religion:  the  establishment 
clause  and  the  free  exercise  clause.  The  Fourteenth  Amend- 
ment extends  these  limits  on  government  power  to  state 
and  local  governments,  including  school  units,  their  of- 
ficials, and  their  employees." 

The  purpose  of  the  free  exercise  clause  is  to  prevent 
the  government  from  impairing  the  liberty  of  individuals 
to  exercise  their  religious  faith.  The  clause  governs  con- 
flicts between  religious  faith  and  government  actions  that 
coercively  burden  the  beliefs  and  practices  of  such  faith.' 
It  provides  absolute  protection  for  freedom  to  hold  religious 
beliefs  but  only  qualified  protection  for  freedom  to  engage 
in  religious  activities.*  To  resolve  disputes  over  govern- 
ment interference  with  faith,  courts  weigh  the  strength  of 
a  person's  interest  in  exercising  the  beliefs  or  practices  in 
question,  the  strength  of  the  government's  interest  in  a 
policy  that  burdens  the  exercise  of  faith,  and  the  degree 
of  burden  imposed  by  the  government.'' 

The  purpose  of  the  establishment  clause  is  to  enforce 
government  neutrality  concerning  religion  by  separating 
the  realms  of  church  and  state.  The  clause  shapes  the  rela- 
tion between  government  and  religion  according  to  these 
principles: 


Government  in  our  democracy,  state  and  national, 
must  be  neutral  in  matters  of  religious  theory,  doctrine, 
and  practice.  It  may  not  be  hostile  to  any  religion  or  to 
the  advocacy  of  no-religion;  and  it  may  not  aid.  foster, 
or  promote  one  religion  or  religious  theory  against 
another  or  even  against  the  militant  opposite.  The  First 
Amendment  mandates  governmental  neutrality  between 
religion  and  religion,  and  between  religion  and  non-i 
religion.* 

The  Supreme  Court  has  developed  a  three-part  test 
to  judge  establishment  clause  challenges  to  government 
acts:  a  governmental  act  that  bears  on  religion  must  reflect 
a  clearly  secular  purpose,  it  may  neither  advance  nor  in- 
hibit religion  as  its  primary  effect,  and  it  must  avoid  ex- 
cessive government  entanglement  with  religion.''  A  govern- 
mental act  must  pass  all  three  parts  of  the  test  in  order 
to  comply  with  the  establishment  clause.'"  Although  the 
test  is  not  a  rigid,  mechanical  procedure  facilitating  predic- 
table and  unassailable  answers  in  concrete  cases, ' '  it  guides 
courts  in  their  review  of  religious  activities  in  public 
schools. 

Constitutional  debates  over  the  role  of  religion  in  the 
public  school  curriculum  often  involve  a  complex  interplay 
between  the  free  exercise  and  establishment  clauses, 
explained  above,  each  clause  serves  a  different  purpose: 
the  goal  of  the  free  exercise  clause  is  to  keep  religious  faith 
voluntary,  free  from  government  coercion,  while  the  goal 
of  the  establishment  clause  is  to  prevent  excessive  govern- 
ment involvement  in  religion.  This  distinction  becomes 
important  in  analyzing  controversies  over  religious  activity 
in  public  schools.  The  Supreme  Court  has  stressed  that 
the  optional  nature  of  a  government-supported  religious 
practice  might  save  the  practice  from  a  challenge  under 
the  free  exercise  clause,  but  not  from  a  challenge  under 
the  establishment  clause. '^  Thus  a  student's  voluntary  par- 
ticipation in  public  school  religious  activity  would  not 
violate  his  rights  under  the  free  exercise  clause.  However, 
the  voluntary  nature  of  his  participation  is  irrelevant  to  the 
establishment  clause,  which  concerns  what  government 
(acting  in  the  form  of  the  school  administration)  does.  Even 


3.  Id.:  West  Virginia  v.  Barnette,  319  U.S.  624  (1943). 

4.  School  District  of  Abington  Township  v.  Schempp,  374  U.S.  203.  215-16 
(1963);  Cantwell  v.  Connecticut,  310  U.S.  296.  303-04  (1940). 

5.  Wisconsin  v.  Yoder.  406  U.S.  205  (1972). 

6.  Sherbert  v.  Vemer.  374  U.S.  398  (1963);  Cantwell  v.  Connecticut. 


8.  Epperson  v.  Arkansas,  393  U.S.  at  103-(M 

9.  l^mon  V.  Nyquist,  403  U.S.  602.  612-13  (1971) 

10.  Id. 

11.  Lynch  v.  Donnelly.  U.S ICM  SCt.   1355  (1984). 

12.  School  District  of  Abington  Township  v.  Schempp.  374  U.S.  at  220-23; 
Engel  V.  Vitale.  .370  U.S.  421.  429-30  (1962). 
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if  all  students  in  a  class  and  their  parents  were  to  approve 
of  a  religious  activity  in  school,  the  activity  might  still 
violate  the  establishment  clause  because  of  excessive 
government  involvement  in  religion.  With  these  fundamen- 
tal principles  of  First  Amendment  law  concerning  religion 
in  mind,  we  can  consider  the  constitutional  dimensions 
of  the  role  of  religion  in  the  public  school  curriculum. 


I  Courses  About  Religion 

The  primary  forms  in  which  religion  appears  in  the 
curriculum  are  courses  about  religion  (like  Bible  study  and 
comparative  religion  courses)  and  secular  courses  (like 
history  or  literature)  that  contain  units  or  materials  about 
religious  topics.  The  Supreme  Court  set  the  framework 
for  constitutional  analysis  of  religious  instruction  in  Illinois 
ex  rel.  McCollum  v.  Board  of  Education'^  and  School 
District  ofAbington  To\mship  v.  Schempp. '"  In  McCollum 
the  Court  ruled  that  a  program  of  religious  instruction  in 
the  public  schools  of  Champaign,  Illinois,  violated  the 
establishment  clause.  Under  the  program,  a  local  inter- 
faith  religious  council  hired  teachers  (usually  members  of 
the  clergy)  to  give  weekly  religious  instruction  to  public 
school  students  for  30  minutes  during  the  school  day  in 
regular  classrooms.  Protestant,  Catholic,  and  Jewish 
students  were  taught  separately  by  teachers  of  their  own 
faiths.  This  instruction  was  given  at  no  cost  to  the  school 
district  but  was  subject  to  the  superintendent's  approval 
and  supervision.  The  program  included  an  excusal  policy: 
students  who  chose  not  to  receive  religious  instruction  had 
to  leave  their  classrooms  to  pursue  secular  studies 
elsewhere  in  the  building.  The  Court  held  that  this  pro- 
gram violated  the  establishment  clause  because  it  employed 
the  force  of  the  state's  compulsory  education  law  and  public 
buildings  to  aid  religious  groups  by  providing  pupils  and 
facilities  to  disseminate  religious  beliefs. '^ 

The  Supreme  Court  refined  the  holding  oi  McCollum 
in  Schempp.  declaring  that  the  establishment  clause  for- 
bids sectarian,  indoctrinating  instruction  about  religion  in 
public  schools  but  permits  instruction  about  religion  in 
a  secular,  objective,  nonindoctrinating  manner.  The  Court 
stated, 

[I]t  might  well  be  said  that  one's  education  is  not  com- 
plete without  a  study  of  comparative  religion  and  its  rela- 


tionship to  the  advancement  of  civilization.  It  certainly 
may  be  said  that  the  Bible  is  worthy  of  study  for  its 
literary  and  historic  qualities.  Nothing  we  have  said  here 
indicates  that  such  study  of  the  Bible  or  of  religion,  when 
presented  objectively  as  part  of  a  secular  program  of 
education,  may  not  be  effected  consistently  with  the  First 
Amendment.'* 

McCollum  and  Schempp,  then,  establish  the  ground  rules 
for  courses  about  religion.  The  establishment  clause  per- 
mits neutral,  secular  instruction  about  religion  but  for- 
bids sectarian,  indoctrinating  teaching  of  religion. 

Lower  court  cases  have  applied  that  analysis  in  ac- 
tual cases.  Those  decisions  show  that  courts  will  permit 
courses  about  religion,  but  only  if  they  satisfy  certain 
criteria  of  form  and  content  to  keep  instruction  secular 
rather  than  sectarian.  The  most  illuminating  judicial  review 
of  religion  courses  came  in  a  series  of  three  decisions  by 
a  federal  district  court  in  Wiley  v.  Franklin. '''  In  those  cases, 
the  court  thoroughly  probed  the  form  and  content  of  Bi- 
ble study  courses  in  public  elementary  schools  in  address- 
ing challenges  to  the  courses  by  parents  and  students.  The 
Wiley  trilogy  offers  a  helpful  lesson  in  the  constitutional 
principles  governing  religion  courses. 

In  the  first  Wiley  decision,  the  court  ruled  that  the 
courses— similar  to  the  program  that  was  rejected  in 
McCo//mw— violated  the  establishment  clause.  They  had 
been  sponsored  since  1922  by  a  voluntary  citizens'  group 
called  the  Public  School  Bible  Study  Committee.  Com- 
mittee membership  consisted  principally  of  members  of 
evangelical  Protestant  churches.  Local  churches  donated 
money  to  the  Committee,  and  local  clergy  and  lay  church 
leaders  played  active  parts  in  managing  the  Committee. 
The  Committee  raised  funds  for  and  paid  Bible  teachers' 
salaries  and  hired,  trained,  and  assigned  teachers. 

The  only  fixed  standard  for  selecting  of  teachers  was 
a  record  of  previous  Bible  study;  certification  was  not  re- 
quired. Although  the  Committee  denied  that  it  required 
teachers  to  espouse  religious  faith,  the  Committee  direc- 
tor asked  applicants  whether  they  had  a  "love  of  God." 
Local  school  officials  retained  authority  to  supervise  and 
remove  teachers. 

Classes  were  taught  at  each  grade  level  for  30  minutes 
every  week  in  classrooms  other  than  the  students'  regular 
classroom.  The  courses  were  given  as  electives;  students 
were  enrolled  only  with  written  parental  consent.  To  avoid 
singling  out  students  who  did  not  elect  to  take  the  courses, 
only  half  of  the  students  who  chose  to  do  so  could  enroll 
in  a  given  semester,  thereby  ensuring  that  students  who 


13.  333  U.S.  203  (1948). 

14.  .374  U.S.  203  (1963). 

15.  In  the  later  case  of  Zorach  v.  Clauson.  343  U.S.  306  (19.52),  the 
Supreme  Court  held  that  a  released-time  program  that  permitted  public  school 
sludenLs  to  leave  school  during  regular  school  hours  for  private,  off-campus 
religious  training  did  not  violate  the  establishment  clause. 


16.  374  U.S.  at  225. 

17.  468  F.  Supp.  133  (E.D.  Tenn.  1979)  ("Wiley  I");  474  F.  Supp.  525 
(1980)  ("Wiley  11");  497  F.  Supp.  390  (1980)  ("Wiley  III"). 
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did  not  take  the  course  stayed  with  the  other  half  of  their 
classmates  in  a  regular  classroom. 

The  Bible  Study  Comminee  prepared  the  curriculum, 
subject  to  approval  by  school  officials.  The  stated  objec- 
tives of  the  program  were  to  acquaint  students  with  major 
Bible  characters  and  stories;  with  the  Bible's  contributions 
to  history,  literature,  art,  and  music;  and  with  the  Bible's 
role  in  shaping  cultural  values.  Sample  lesson  titles 
included: 

First  Grade:  The  Bible:  How  It  Came  to  Be;  The 
Creation:  Part  I;  The  Creation:  Part  II;  Noah;  Abraham: 
Journeys  to  Canaan;  Abraham:  Journey  into  Egypt;  Jesus 
and  the  Ten  Lepers  and/or  Jesus  and  the  Paralytic;  The 
Feeding  of  5000;  Family  Relationships. 

Fourth  Grade:  The  Bible:  Archaeology,  Geography, 
etc.;  Deborah  and  Barak;  Gideon;  Saul  Becomes  King; 
Saul  and  the  Amalekites;  David  Annointed  King;  David 
and  Goliath;  The  Crucifixion;  The  Resurrection;  Com- 
mitment to  One's  Beliefs. 

In  regard  to  teaching  methods,  teachers  described  their  goal 
as  letting  the  Bible  "speak  for  itself."  They  stressed  Biblical 
storytelling  as  "the  hallmark  of  classroom  instruction," 
avoiding  mere  recitation  of  Bible  passages,  personal  avowals 
of  faith,  comments  about  the  beliefs  of  others,  and  Biblical 
interpretation  or  criticism.  Although  the  Bible  Study  Com- 
mittee did  not  mandate  the  use  of  a  particular  version  of 
the  Bible,  teachers  generally  used  the  King  James  version 
of  the  Old  and  New  Testaments. 

The  court  focused  on  the  form  of  the  program  in  strik- 
ing it  down  under  the  establishment  clause.  Applying  the 
three-part  test,  the  court  concluded  that  the  Committee's 
control  over  the  curriculum  and  selection,  training,  pay- 
ment, assignment,  and  supervision  of  teachers  showed  that 
the  program  had  a  religious  purpose  of  promoting  Chris- 
tian beliefs,  that  it  advanced  Christianity  over  other  faiths, 
and  that  it  unduly  entangled  school  officials  in  the  Com- 
mittee's work.  In  addition,  the  Committee  director's  in- 
quiry of  teacher  applicants  whether  they  loved  God  violated 
the  Supreme  Court's  prohibition  in  Torcaso  v.  Watkins^^ 
of  tests  of  faith  as  a  condition  of  public  employment. 

The  court  further  concluded  that  the  program's  con- 
tent also  violated  the  establishment  clause  in  two  ways. 
First,  some  lesson  titles  appeared  to  stress  religious  themes 
over  secular  instruction.  Second,  the  philosophy  of  let- 
ting the  Bible  "speak  for  itself,"  without  selecting  or  in- 
terpreting passages  for  secular  educational  reasons,  actually 
promoted  the  fundamentalist  approach  of  reading  the  Bi- 
ble literally. 

In  contrast  to  its  ruling  in  regard  to  the  establishment 
clause,  the  court  found  that  the  program  complied  with 


the  free  exercise  clause.  It  decided  that  the  elective  policies 
adequately  protected  children  from  being  or  feeling  coerced 
into  taking  the  courses. 

To  correct  the  constitutional  flaws  in  the  form  of  the 
program,  the  court  ordered  school  officials  to  establish 
uniform  standards  for  hiring  teachers;  to  exclude  profes- 
sion of  religious  faith  as  a  condition  of  employment;  and 
to  vest  school  officials  with  exclusive  control  over  hiring, 
training,  assignment,  and  supervision  of  teachers  and  cur- 
riculum. The  court  declared  that  the  establishment  clause 
did  not  bar  school  officials  from  accepting  funds  for  the 
program  from  the  Bible  Study  Committee  or  other  private 
sources.  To  remedy  constitutional  deficiencies  in  the  con- 
tent of  the  program,  the  court  directed  school  officials  to 
revise  the  curriculum 

to  eliminate  all  lesson  titles  whose  only  reasonable  in- 
terpretation and  message  is  a  religious  message  and 
which  lessons  are  not  reasonably  capable  of  being  taught 
within  the  confines  of  a  secular  course  in  history, 
literature  or  other  secular  subject  matter  normally  in- 
cluded within  or  recognized  as  suitable  for  an  elemen- 
tary school  curriculum." 

After  Wiley  I,  school  officials  redesigned  the  Bible 
study  program  within  the  court's  guidelines.  The  court 
reviewed  their  efforts  in  Wiley  II.  With  respect  to  teacher 
qualifications,  the  court  approved  their  proposal  to  establish 
qualifications  as  to  college  degree,  elementary  school  cer- 
tification, and  training  in  Bible  literature  while  rejecting 
a  proposal  to  authorize  the  hiring  of  some  teachers  with 
inferior  qualifications.  The  court  also  approved  school  of- 
ficials' assumption  of  exclusive  control  over  hiring,  train- 
ing, assignment,  and  supervision  of  teachers,  suggesting 
that  a  teacher-training  program  include  instruction  to 
teachers  about  the  free  exercise  and  establishment  clauses. 

Turning  to  the  revised  curriculum,  the  court  studied 
the  proposed  new  lesson  titles.  For  example,  the  sample 
first-  and  fourth-grade  lesson  plans  quoted  above  were 
changed  as  follows: 

First  Grade:  The  Bible:  From  Scrolls  to  Printed 
Page;  Narratives  of  the  Beginning:  Earth,  Sun,  Moon. 
Stars.  Animals,  and  Man;  Adam  and  Eve  in  the  Garden  y 
of  Eden;    Abraham;    Lot.    Sodom,    and   Gomorrah;  i 
Belshazzar's  Feast;  Jesus  and  the  Ten  Lepers/Jesus  and  j 
the  Paralytic;  Jesus  and  the  Gerasene  Swine;  The  Pro- 
digal Son. 

Fourth  Grade:  The  Bible:  Influence  on  Sciences; 
Deborah  and  Barak;  Gideon;  David  the  Musician;  David 
and  Jonathan;  David  As  King;  Jesus  Crucified  Between 
Two  Thieves;  Reports  of  the  Resurrected  Jesus;  The 
Stoning  of  Stephen. 


367  U.S.  488  (1961). 


19.  468  F.  Supp.  at  152. 
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The  establishment  clause  permits  neutral, 
secular  instruction  about  religion  but  forbids 
sectarian,  indoctrinating  teaching  of  religion. 


The  court  concluded  that  each  lesson  could  be  taught  for 
its  secular  value,  without  religious  emphasis,  except  for 
the  fourth-grade  lesson  entitled  "Reports  of  the  Resurrected 
Jesus."  That  lesson,  the  court  ruled,  would  necessarily  deal 
in  a  religious  way  with  "the  central  statement  of  the  Chris- 
tian religious  faith"^''  and  could  not  be  taught  in  a  secular 
manner. 2'  With  respect  to  teaching  methods,  the  court 
directed  officials  to  ensure  that  classes  avoid  endorsement 
or  criticism  of  specific  beliefs  and,  instead,  deal  only  with 
the  objective,  nonindoctrinating  study  of  the  Bible's  rela- 
tion to  history,  literature,  art,  music,  and  social  customs. 

In  Wiley  III,  the  court  probed  yet  further  into  the  con- 
tent of  the  curriculum,  reviewing  tapes  of  six  actual  classes. 
Three  lesson  covered  the  stories  and  historical  significance 
of  the  battle  of  Jericho,  the  establishment  of  the  kingdom 
of  Israel  under  Saul,  and  the  meaning  of  "parable"  by 
reference  to  the  New  Testament  parable  of  the  talents  and 
one  of  Aesop's  fables.  Three  other  lessons  dealt  with  God's 
punishing  the  Babylonian  King  Belshazzar;  God's  threaten- 
ing to  destroy  the  Israelites  for  their  worship  of  the  golden 
calf;  and  stories  of  Abraham,  including  God's  promise  to 
Abraham  and  his  descendants  of  perpetual  dominion  over 
Canaan  and  the  destruction  of  Sodom  and  Gomorrah  for 
their  wickedness. 

The  court  found  that  the  first  three  lessons  were  pro- 
perly confined  to  nondevotional  instruction  in  Biblical 
history  and  literature,  given  with  secular  intent  and  neither 
advancing  nor  inhibiting  religion  as  their  primary  effect. 
Thus  the  first  three  lessons  hewed  closely  to  the  principles 
of  secular  instruction  about  religion  set  forth  in  Schempp, 
in  compliance  with  the  establishment  clause.  In  contrast, 
the  court  found  that  the  other  three  lessons  improperly 
were  intended  to  convey  religious  messages  rather  than 
literary  or  historical  messages  and  that  their  primary  ef- 
fect was  to  promote  religious  doctrine  rather  than  to  con- 
vey Biblical  history  or  literature  in  a  secular  fashion.  They 


ran  afoul  of  the  establishment  clause  by  divorcing  religion 
from  any  secular  context  and  treating  Bible  stories  of  divine 
miracles  as  factual,  historical  accounts. 

While  the  Wiley  trilogy  represents  the  high-water  mark 
of  judicial  review  of  public  school  religion  courses,  other 
courts  have  addressed  the  issue,  too.  Comparisons  among 
these  cases  can  enhance  school  officials'  grasp  of  the  con- 
stitutional principles  to  govern  the  courses.  In  Hall  v.  Board 
of  School  Commissioners,^^  the  Fifth  Circuit  Court  of  Ap- 
peals addressed  a  parent's  challenge  to  an  elective  Bible 
literature  course  in  a  public  high  school.  The  court  ob- 
served that  the  textbook  for  the  course  followed  a  fun- 
damentalist Christian  approach  to  Bible  study  without  any 
discussion  of  the  Bible's  secular  value.  The  court  also  noted 
that  the  teacher,  an  ordained  Baptist  minister  and  a  qualified 
literature  teacher,  gave  examinations  that  stiessed  rote 
memorizing  of  the  Bible.  In  view  of  these  problems,  the 
court  found  that  the  course  failed  the  second  part  of  the 
three-part  establishment  clause  test  in  that  the  promotion 
of  fundamentalist  Christian  beliefs  would  be  its  primary 
effect. 

In  Vaughn  v.  Reed,^^  a  court  considered  a  challenge 
to  a  program  of  religious  instruction  conducted  in  certain 
public  elementary  schools  in  West  Virginia  since  1942. 
The  program's  form  resembled  the  structure  of  the  pro- 
gram struck  down  in  Wiley  I:  a  private  religious  group  hired 
and  paid  instructors  to  teach  religion  to  third,  fourth,  and 
fifth  graders  in  regular  classroooms  each  week  for  one  hour 
during  the  school  day.  The  program  had  an  excusal  pro- 
cedure that  permitted  students  who  did  not  wish  to  take 
such  instruction  to  attend  study  hall. 

Following  McCollum,  the  court  held  that  the  program 
violated  the  establishment  clause  because  of  the  private 
group's  control  over  hiring,  payment,  and  supervision  of 
teachers  and  the  use  of  public  facilities  for  religious  in- 
doctrination. In  contrast  to  Wiley  I's  support  of  an  excusal 
policy,  the  court  in  Vaughn  found  that  the  excusal  policy 
itself  was  evidence  that  the  course  was  given  as  religious 
indoctrination.  The  court  did  not  review  the  content  of 
the  course,  merely  directing  school  officials  to  follow  the 
guidelines  oi  Schempp  by  avoiding  promotion  of  sectarian 
beliefs. 

In  Crockett  v.  Sorenson,^*  the  form  of  a  Bible  study 
program  offered  to  fourth  and  fifth  graders  foundered  on 
the  establishment  clause.  A  group  of  local  Protestant 
ministers  hired,  paid,  and  supervised  teachers  and  designed 
the  curriculum.  School  officials  exercised  no  control  over 
the  classes  except  to  monitor  attendance.  Students  attend- 


20.  474  F.  Supp.  at  531. 

21.  Although  instruction  about  New  Testament  reports  of  Jesus's  resur- 
rection plainly  creates  a  risk  of  indotlrination.  it  would  appear  that  the  court 
was  unduly  pessimistic  about  the  possibility  of  leaching  students  about  the 
resurrection  story  and  its  role  in  Christianity  and  Western  culture— or,  for 
that  matter,  about  any  alleged  religious  miracle— without  either  endorsing 
or  criticizing  its  factual  truth. 


22.  656  F.2d  999  (5th  Cir.  1981), 

23.  3D  F  Supp.  431  (W.D.  Va.  1970). 

24.  568  E  Supp.  1422  (W.D.  Va.  1983). 
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ed  the  classes  for  45  minutes  each  week,  receiving  no 
grades  or  credit.  An  excusal  policy  permitted  children  who 
chose  not  to  attend  the  classes  to  go  to  study  hall  or  a 
physical  education  class.  Until  1982,  the  curriculum  called 
for  Bible  teaching,  prayer,  and  hymn  singing;  then  prayers 
and  hymns  were  deleted,  leaving  a  program  of  Bible  in- 
struction and  nondevotional  music. 

Following  the  lead  of  Wile\'  III.  the  court  viewed 
videotapes  of  the  classes  and  concluded  that  the  lessons 
were  presented  objectively  in  a  manner  appropriate  for  the 
grade  levels,  without  any  efforts  to  indoctrinate  students 
in  the  tenets  of  a  particular  faith.  Echoing  the  position  of 
the  Supreme  Court  in  Schempp.  the  court  in  Crockett  noted 
the  importance  of  a  grasp  of  the  Bible  in  studying  art, 
music,  literature,  and  culture— from  appreciating  the  Last 
Supper  and  the  Messiah  to  reading  Moby  Dick  and 
understanding  the  Biblical  sources  of  common  terms  in 
our  culture.  However,  the  court  found  that  the  control  ex- 
ercised by  the  ministers  had  made  the  courses  a  state- 
sponsored  religious  program,  violating  the  establishment 
clause.  Parting  ways  with  Vaughn  and  joining  with  Wiley 
I,  the  court  endorsed  the  elective  nature  of  the  program. 
It  observed  that  even  if  the  course  were  to  shed  all  trap- 
pings of  religious  education  and  become  fully  secular  in 
tbrm  and  content,  requiring  a  student  whose  faith  forbids 
even  the  neutral  study  of  religion  to  participate  in  the  classes 
would  violate  his  right  to  free  exercise  of  his  faith. 

The  court  counseled  school  officials  to  redesign  the 
program  along  the  following  lines:  (1)  school  officials 
should  exercise  exclusive  control  over  the  program,  in- 
cluding personnel  matters,  curriculum,  and  textbooks:  (2) 
officials  should  hire  only  certified  teachers  and  may  not 
require  profession  of  religious  faith  as  a  condition  of 
employment;  (3)  teachers  must  teach  objectively,  without 
seeking  to  indoctrinate  students;  (4)  the  course  should  con- 
tinue as  an  elective,  but  students  should  be  offered 
legitimate  academic  classes  as  alternatives;  and  (5)  officials 
may  accept  contributions  to  the  program  from  private 
sources,  if  the  funds  come  with  no  conditions  regarding 
the  form  or  content  of  the  program. 

School  officials  can  draw  important  lessons  from  these 
cases.  Regarding  content,  the  establishment  clause  per- 
mits instruction  about  religion  for  secular  educational  pur- 
poses, using  religiously  neutral  materials,  but  it  prohibits 
instruction  and  use  of  materials  that  convey  religious 
messages.  The  Wiley  cases  demonstrate  the  difficulty  of 
designing  a  curriculum  that  will  comply  with  the  establish- 
ment clause— and  the  lengths  to  which  courts  may  go  to 
scrutinize  a  curriculum.  Consider  the  teaching  of  Greek 
mythology  as  a  useful  analogy.  A  teacher  in  a  modern 
American  school  could  instruct  students  about  Greek  myths 
from  the  perspectives  of  literature,  art.  history,  and  com- 
parative religion,  without  endorsing  or  criticizing  the 
religious  faith  or  historical  views  expressed  by  the  myths. 


A  public  school  religion  teacher  should  instruct  about  the 
Bible  or  modern  Western  religions  in  the  same  way. 

The  same  principles  govern  instruction  about  perti- 
nent religious  issues  as  units  of  secular  courses,  such  as 
history,  art,  music,  or  literature.  For  example,  religion 
plainly  would  be  relevant  to  a  course  about  colonial 
American  history.  However,  such  instruction  must  pertain 
directly  to  a  secular  purpose.  The  study  of  the  role  of 
religion  in  colonial  America  does  not  open  the  door  to 
instruction  about  unrelated  religious  topics  or  to  religious 
indoctrination. 

With  respect  to  form,  courts  consistently  have  struck 
down  programs  controlled  by  private  groups  in  terms  of 
hiring,  training,  supervising,  and  assigning  teachers  and 
selecting  curriculum  and  textbooks.  Courts  also  prohibit 
profession  of  faith  as  a  prerequisite  for  employment  of 
teachers. 

Two  issues  of  form  remain  unsettled:  the  elective 
nature  of  religion  courses  and  the  propriety  of  private  fund- 
ing of  such  courses.  Wiley,  Crockett,  and  Vaughn  show  that 
courts  have  taken  conflicting  positions  on  whether  the 
courses  should  be  offered  as  electives  or,  if  at  all,  as  re- 
quired courses.  Wiley  and  Crockett,  which  insist  on  the 
elective  status  of  such  courses,  appear  most  faithful  to  the 
dictates  of  the  free  exercise  clause.  As  the  court  observed 
in  Crockett,  the  free  exercise  clause  protects  people  from 
compulsory  participation  in  secular  as  well  as  religious 
activities  that  impair  their  exercise  of  religious  faith,  such 
as  flag  salute  ceremonies  and  military  conscription.  In  the 
same  vein,  even  if  a  religion  course  is  conducted  as  a 
neutral,  secular  activity,  the  free  exercise  clause  should 
shield  a  child  whose  faith  opposes  such  treatment  of 
religion  from  required  attendance  of  the  course." 

As  to  funding,  the  courts  in  Wiley  and  Crockett  ruled 
that  the  establishment  clause  does  not  bar  private  funding 
of  religion  courses.  The  Crockett  court  cautioned  that  such 
funding  may  be  accepted  only  with  "no  strings"  attached 


25.  While  an  excusal  policy  for  religion  courses  may  be  constitutional- 
ly required  to  protect  the  free  exercise  rights  of  some  students,  it  is  impor- 
tant to  consider  the  limits  to  a  right  to  excusal  from  public  school  activities. 
There  might  well  be  circumstances  in  which  excusal  would  excessively  in- 
terfere with  a  student's  education.  Exemption  from  a  course  peripheral  to 
public  school  instruction,  such  as  Bible  study,  would  not  significantly  in- 
terfere with  a  student's  education.  See.  e.g. .  Spence  v.  Bailey,  465  F.2d  797 
(6th  Cir.  1972)  (granting  exemption  from  public  school  ROTC  program  on 
religious  grounds).  However,  exemption  from  an  entire  course  or  substan- 
tial segments  of  a  course  more  central  to  the  educational  purpose  of  public 
schools,  such  as  biology  or  history,  or  from  use  of  an  entire  textbook  used 
in  a  course  could  jeopardize  the  quality  of  a  student's  education.  In  such 
instances,  a  court  might  rule  that  the  state's  interest  in  educating  a  child 
outweighs  the  burden  on  the  child's  religious  beliefs.  See  Williams  v.  Board 
of  Educ.  388  F  Supp.  93  (D.  W.  Va.).  affd  mem. .  530  F.2d  972  (4th  Cir.  1975); 
Mozert  v  Hawkins  County  Pub.  Schools,  579  F  Supp.  1051  (E.D.  Tenn. 
1984):  Davis  v.  Page.  385  F  Supp.  395  (D.N.H.  1974).  At  that  point,  a  parent's 
only  remedy  would  be  to  enroll  the  child  in  a  private  school  with  a  cur- 
riculum more  in  harmony  with  the  family's  faith. 
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".  .  .  [T]he  First  Amendment  does  not  per- 
mit the  State  to  require  that  teaching  and  learn- 
ing must  be  tailored  to  the  principles  or  prohibi- 
tion of  any  religious  sect  or  dogma." 


regarding  the  form  or  content  of  the  courses.  Despite  these 
judicial  blessings  of  private  funding,  school  officials  should 
consider  that  such  funding  might  create  the  appearance 
ot  doctrinal  support  by  religious  groups.  School  units  that 
chiHise  to  accept  private  donations  for  religion  courses 
should  heed  the  warning  in  Crockett  and  adopt  policies 
thai  insulate  the  courses  from  any  influence  by  donors. 


Religious  Objections  to  Secular  Curriculum 

Evolution  and  Creationism 

Controversies  over  religious  objections  to  secular  cur- 
riculum generally  have  arisen  concerning  two  topics- 
evolution  and  sex  education.  The  conflict  over  instruction 
about  the  Darwinian  and  Biblical  accounts  of  the  origin 
of  man  has  taken  several  forms:  efforts  to  prohibit  the 
teaching  of  evolution,  measures  to  require  teachers  or  text- 
books that  discuss  evolution  to  give  "equal  treatment"  to 
the  Biblical  account,  and  attempts  to  require  teachers  who 
instruct  about  evolution  to  disclaim  it  as  "mere"  theory 
rather  than  scientific  fact.  Analysis  of  these  disputes  calls 
for  a  grasp  of  the  dynamic  relationship  between  the 
establishment  and  free  exercise  clauses. 

Efforts  to  prohibit  the  teaching  of  evolution  captured 
nationwide  attention  in  1927  through  the  "monkey  trial" 
oi  Scopes  v.  Stated''  In  that  case,  a  teacher  was  convicted 
at  trial  of  violating  a  Tennessee  statute  by  teaching  about 
evolution.  His  conviction  was  reversed  on  appeal  by  the 
Tennessee  Supreme  Court  because  of  a  technicality,  but 
the  court  upheld  the  law's  constitutionality.  Not  until  1968. 
in  Epperson  v.  Arkansas,^''  did  the  U.S.  Supreme  Court 
finally  and  decisively  address  the  constitutionality  of 
statutes  that  prohibit  teaching  about  evolution.  In  Epper- 
son the  Court  held  that  an  Arkansas  statute  that  prohibited 
instruction  about  evolution  in  public  schools  violated  the 
establishment  clause  because  it  imprinted  a  government 
stamp  of  fundamentalist  doctrine  on  public  school  educa- 
tion, thereby  promoting  such  doctrine.  As  the  Court 
observed. 


The  overriding  fact  is  that  Arkansas'  law  selects  from 
the  body  of  knowledge  a  particular  segment  which  it  pro- 
scribes for  the  sole  reason  that  it  is  deemed  to  conflict 
with  a  particular  religious  doctrine;  that  is,  with  a  par- 
ticular interpretation  of  the  Book  of  Genesis  by  a  par- 
ticular religious  group.^' 

The  Court  then  explained,  "There  is  and  can  be  no  doubt 
that  the  First  Amendment  does  not  permit  the  State  to  re- 
quire that  teaching  and  learning  must  be  tailored  to  the 
principles  or  prohibitions  of  any  religious  sect  or  dogma."" 

In  Wright  V.  Houston  Independent  School  District, ^° 
a  group  of  parents  and  students  sought  to  prohibit  the 
teaching  of  evolution  through  a  court  injunction  rather  than 
by  statute.  However,  the  court  ruled  that  Epperson  bars 
a  court,  as  well  as  a  legislature,  from  prohibiting  instruc- 
tion about  evolution.  To  avoid  the  force  of  Epperson,  the 
plaintiffs  put  a  novel  twist  on  the  debate,  arguing  that 
teaching  the  theory  of  evolution  establishes  a  religion  of 
"secular  humanism,"  in  violation  of  the  establishment  and 
free  exercise  clauses.  Their  view — that  the  neutral,  value- 
free  treatment  of  religiously  sensitive  issues  in  secular 
courses  is  a  basic  tenet  of  an  atheist,  relativist  faith  known 
as  "secular  humanism'— is  a  keystone  of  contemporary 
religious  challenges  to  secular  education. 

The  court  rejected  the  plaintiffs"  argument.  Analyz- 
ing their  contention  under  the  three-part  establishment 
clause  test,  the  court  ruled  that  teaching  about  evolution 
does  not  serve  a  religious  purpose,  promote  religious 
beliefs,  or  unduly  entangle  government  in  religion.  It  fur- 
ther explained,  "Science  and  religion  necessarily  deal  with 
many  of  the  same  questions,  and  they  may  frequently  pro- 
vide conflicting  answers  ....  Teachers  of  science  in  the 
public  schools  should  not  be  expected  to  avoid  the  discus- 
sion of  every  scientific  issue  on  which  some  religion  claims 
expertise."^' 

The  court  also  rejected  the  plaintiffs'  alternative  pro- 
posal for  an  injunction  directing  teachers  who  instruct  about 
evolution  to  give  equal  time  to  the  Biblical  account  of  crea- 
tion. Commenting  that  a  court  is  not  qualified  to  strike 
a  balance  among  the  many  views  of  human  origins  held 
by  various  faiths,  it  termed  the  proposal  an  "impractical, 
unworkable  and  ineffective"  remedy. 

Finally,  the  court  disagreed  with  the  plaintiffs'  posi- 
tion that  instruction  about  evolution  violates  the  free  ex- 
ercise rights  of  students  whose  religious  faith  endorses  crea- 
tionism. The  free  exercise  rights  of  such  students,  the  court 
ruled,  can  be  protected  adequately  by  an  excusal  policy 
exempting  them  from  instruction  about  evolution. 


26.  154  Tenn.  105.  289  S.W.  363  (1927). 

27.  393  U.S.  97  (1968). 


28.  Id.   at  103. 

29.  Id.   at  106. 

30  366  F.  Supp.  1208  (S.D.  Tex.  1972). 
31.  M.  at  1211. 
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While  the  Wright  court  rejected  a  balanced-treatment 
proposal  as  impractical,  the  court  in  McLean  v.  Arkansas 
Board  of  Education^^  probed  the  idea  more  deeply  to  find 
theoretical  flaws  in  a  statute  that  mandated  balanced  treat- 
ment of  evolution  and  "creation-science."  Scientific  crea- 
tionism,  the  court  explained,  was  first  promoted  by  fun- 
damentalist groups  in  the  1960s  to  endorse  the  view  that 
scientific  evidence  supports  the  Biblical  view  of  the  crea- 
tion of  the  universe  and  the  origin  of  man. 

Assessing  the  statute  under  the  three-part  establish- 
ment clause  test,  the  court  first  found  that  it  had  an  im- 
permissible purpose  of  endorsing  religious  doctrine.  In 
reaching  this  conclusion,  the  court  examined  the  religious 
motivation  of  the  law's  sponsors.  It  also  studied  the  statute's 
content,  concluding  that  scientific  creationism  is  a  theory 
designed  to  support  the  Biblical  account  of  creation  and 
the  origin  of  man,  even  though  its  proponents  often  avoid 
express  references  to  God  or  the  Bible. 

The  court  also  found  that  by  requiring  instruction 
about  religious  doctrines,  the  statute  advanced  religion. 
The  court  further  examined  evidence  that  purportedly  sup- 
ports the  scientific  status  of  scientific  creationism;  it  deter- 
mined that  creation  science  is  not  a  genuine  scientific 
theory— and  therefore  lacks  secular  educational  value— 
because  its  principles  fail  to  satisfy  the  basic  criteria  of 
scientific  theory:  (1)  guidance  by  natural  law;  (2)  reference 
to  natural  law  to  explain  phenomena;  and  (3)  offering  of 
tentative  hypotheses  subject  to  empirical  verification.  Since 
instruction  in  creation  science  would  advance  religious  doc- 
trine without  serving  secular  educational  goals,  the  court 
ruled  that  it  would  fail  the  second  prong  of  the  establish- 
ment clause  test  in  that  advancement  of  religion  would  be 
its  primary  effect.  In  accord  with  Wright,  the  court  ruled 
that  the  theory  of  evolution  is  a  scientific  theory  rather 
than  a  religious  doctrine  and,  therefore,  instruction  about 
evolution  does  not  violate  the  establishment  clause. 

Finally,  the  court  held  that  the  statute  failed  the  third 
part  of  the  establishment  clause  test  by  unduly  entangling 
school  officials  in  religion.  Such  entanglement  would  stem 
from  the  impossibility  of  designing  a  balanced-treatment 
curriculum  while  avoiding  reference  to  religion. 

Another  strategy  for  opposing  the  teaching  of  evolu- 
tion has  been  to  require  teachers  and  textbooks  to  qualify 
evolution  as  mere  theory  rather  than  as  proven  fact.  The 
court  in  Daniel  v.  Waters^^  addressed  the  constitutionali- 
ty of  a  Tennessee  statute  that  required  biology  textbooks 
to  give  equal  treatment  to  evolution  and  the  Biblical  ac- 
count of  creation  and  the  origin  of  man  and  expressly  to 
label  evolution  as  mere  theory.  Significantly,  the  statute 
exempted  the  creation  story  in  the  Book  of  Genesis  from 


such  a  disclaimer.  The  court  ruled  that  the  combined  ef- 
fect of  the  equal  treatment  and  disclaimer  requirements 
violated  the  establishment  clause  by  giving  the  Biblical 
version  a  preferential  position  over  scientific  theories  of 
the  origin  of  man.'" 

As  these  decisions  show,  the  case  law  governing  the 
controversy  over  evolution  and  creationism  in  the  public 
school  curriculum  exhibits  striking  unanimity.  Beginning 
with  Epperson,  courts  uniformly  have  rejected  attempts 
to  require  exclusion  or  dilution  of  evolution  in  the  cur- 
riculum. Courts  regard  such  efforts  as  religiously  motivated 
intrusions  into  the  curriculum,  in  violation  of  the  establish- 
ment clause.  In  light  oi  Epperson  and  Wright,  school  of- 
ficials should  note  that  the  establishment  clause  forbids 
such  government  intrusion  in  any  form,  whether  by  statute, 
court  order,  or  school  board  policy. '' 

A  key  feature  of  these  cases  is  the  firm  distinction 
drawn  between  scientific  theory  and  religious  doctrine, 
a  distinction  that  merits  further  discussion.  As  noted  above, 
opponents  of  instruction  about  evolution  often  charge  that 
the  theory  of  evolution  is  a  tenet  of  an  atheist  faith  of  secular 
humanism.  At  first  glance,  this  view  appears  to  gain  sup- 
port from  a  comment  by  the  Supreme  Court  in  Schempp, 
'•that  the  State  may  not  establish  a  "religion  of  secularism' 
in  the  sense  of  affirmatively  opposing  or  showing  hostili- 
ty to  religion  and  thus  preferring  those  who  believe  in  no 
religion  over  those  who  do  believe.""'  However,  the  Court's 
statement  prohibits  only  indoctrination  about  atheism 
through  public  instruction;  it  does  not  bar  teaching  of 
secular  theories  merely  because  they  conflict  with  par- 
ticular religious  doctrines.  As  the  Supreme  Court  stated 
in  Epperson,  five  years  after  Schempp,  the  First  Amend- 
ment "forbids  alike  the  preference  of  a  religious  doctrine 
or  the  prohibition  of  theory  which  is  deemed  antagonistic 
to  a  particular  dogma."'^  In  short,  the  bare  fact  of  con- 
flict between  secular  and  religious  views  on  the  same  issue 
does  not  transform  the  secular  theory  into  secular  humanist 
religious  doctrine.'* 


32.  529  F.  Supp.  1255  (E.D.  Ark. 

33.  515  F.2d  485  (6th  Cir.  1975). 


34.  The  court  also  ruled  that  the  establishment  clause  barred  a  provi- 
sion of  the  statute  excluding  "occult"  or  "Satanical"  beliefs  from  religious 
beliefs  entitled  to  balanced  treatment,  leaving  the  Genesis  account  of  crea- 
tion potentially  as  the  sole  religious  account  so  entitled.  Such  distinctions 
among  religious  views,  the  court  ruled,  would  cause  excessive  government 
entanglement  with  religion. 

35.  Principles  of  academic  freedom,  based  on  the  free-speech  clause 
of  the  First  Amendment,  should  protect  the  right  of  individual  biology  teachers 
to  discuss,  without  either  approval  or  criticism,  the  Biblical  account  of  creation 
for  the  secular  purpose  of  introducing  students  to  alternative  theories. 
Academic  freedom,  however,  would  not  entitle  a  teacher  to  refuse  for  religious 
reasons  to  teach  about  evolution  in  defiance  of  a  curriculum  adopted  by  his 
superiors.  See  generally  Keyishian  v  Board  of  Regents,  385  U.S.  589,  603 
(1967). 

36.  374  U.S.  at  225. 

37.  393  U.S.  at  106-07. 

38.  See  also  Crowley  v.  Smithsonian  Inst.  636  R2d  738  (D.C.  Cir.  1980). 
A  number  of  decisions  articulating  definitions  of  "religion"  under  the  First 
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Although  the  establishment  clause  shields  instruction 
about  evolution  from  religious  opposition,  the  free  exer- 
cise clause  should  alert  school  officials  to  the  serious,  gen- 
uine concerns  of  some  parents  and  students  who  believe 
that  exposure  to  such  instruction  would  undermine  the 
students"  religious  faith.  As  noted  in  Crockett,  the  secular 
nature  of  a  topic  does  not  insulate  it  from  conflicts  with 
students'  free  exercise  rights.  The  appropriate  remedy  for 
students  who  do  not  wish  to  learn  about  evolution  on 
religious  grounds,  as  the  court  suggested  in  Wright,  is  an 
excusal  policy  that  exempts  those  students  from  classes 
that  teach  about  evolution." 

Sex  Education 

Disputes  concerning  sex  education  courses  generally 
have  taken  the  form  of  lawsuits  in  which  parents,  students, 
or  taxpayers  seek  court  injunctions  against  the  courses. 
The  results  follow  the  pattern  of  the  evolution  cases:  courts 
have  held  that  the  establishment  clause  protects  the  courses 
from  such  opposition,  and  that  excusal  policies  adequate- 
ly protect  the  free  exercise  rights  of  students  who  oppose 
the  courses  for  religious  reasons.  Significant  sex  educa- 
tion cases  include  Smith  v.  Ricci,*°  Citizens  for  Parental 
Rights  V.  San  Mateo  County  Board  of  Education,"' 
Medeiros  v.  Kiyosaki,*^  and  Cornwell  v.  State  Board  of 
Education.*^ 

Citizens  for  Parental  Rights  v.  San  Mateo  County 
Board  of  Education  is  a  representative  and  instructive  case. 
A  group  of  parents  brought  suit  to  enjoin  the  implemen- 
tation of  family  life  and  sex  education  programs  by  five 


Amendment  lend  support  to  this  view.  See.  e.g..  United  States  v.  Seeger, 
380  U.S.  163.  165-66.  176  (1965)  (religion  means  a  "sincere  and  meaningful 
(belief  that]  occupies  a  place  in  the  life  of  its  possessor  parallel  to  that  filled 
by  the  orthodox  belief  in  God."  a  belief  "based  upon  a  power  or  a  being, 
or  upon  a  faith,  to  which  all  else  is  subordinate  or  upon  which  all  else  is 
ultimately  dependent");  Malnak  v.  Yogi.  592  F.2d  197  (3d  Cir.  1979)  (per 
curiam)  (Adams.  J.,  concurring)  (religion  generally  entails  tielief  in  ultimate 
truths  about  comprehensive  issues  in  life,  along  with  practice  of  symbolic 
rituals).  However,  as  the  Supreme  Court  ruled  in  Seeger,  religion  within 
the  meaning  of  the  First  Amendment  can  include  an  atheist  faith  that  plays 
a  role  in  a  persons  life  equivalent  to  the  role  served  by  theistic  faith. 

Significantly,  such  definitions  of  religion  do  not  include  science,  an  enter- 
prise confined  to  understanding  patterns  among  observable  phenomena  by 
reference  to  natural  principles.  Of  course,  a  teacher  conceivably  could  use 
the  theory  of  evolution  (or  other  secular  theories)  in  an  improper  way  to 
advance  atheism  and  criticiiK  Judaism  and  Christianity  t)y  citing  the  theory 
of  evolution  as  an  example  of  a  secular  theory  superior  to  Biblical  views. 
Such  a  use  of  evolution  as  a  weapon  in  the  conflict  between  atheism  and 
theism  would  violate  the  prohibition  in  Schempp  against  the  establishment 
of  secular  humanism  as  a  religion. 

39.  But  see  n.  25,  supra  discussing  the  limits  of  a  right  to  excusal  under 
the  free  exercise  clause. 

40.  89  N.J.  514.  446  A. 2d  501  (1983). 

41.  51  Cal.  App.3d  1,  124  Cal.  Rptr.  68.  (1975).  appeal  Jhmissed.  425 
U.S.  908  (1976). 

42.  52  Haw.  436.  478  P.2d  314  (1970). 

43.  314  F.  Supp.  340  (D.  Md.  1969).  affcl.  428  F.2d  471  (4th  Cir).  cert. 
denied.  400  U.S.  942  (1970). 


local  school  districts.  The  programs  had  excusal  policies 
that  exempted  students  who  opposed  the  courses.  The 
plaintiffs  challenged  the  program  on  several  grounds,  in- 
cluding the  free  exercise  and  establishment  clauses. 

The  court  held  in  favor  of  the  school  districts.  In 
response  to  the  plaintiffs'  contention  that  the  courses  violate 
their  children's  free  exercise  rights  by  coercing  them  to 
learn  about  sexual  matters  in  ways  that  conflict  with  their 
religious  beliefs,  the  court  stated  that  the  establishment 
clause,  as  interpreted  in  Epperson,  prohibits  school  officials 
from  tailoring  instruction  to  anyone's  particular  religious 
doctrine.  To  enjoin  sex  education,  as  the  plaintiffs'  re- 
quested, would  enshrine  the  plaintiffs'  faith  as  law  by  us- 
ing the  court  to  ensure  that  public  school  curriculum  con- 
forms to  their  beliefs.  The  court  concluded  that  an  excusal 
policy  would  adequately  protect  the  free  exercise  rights 
of  parents  and  students  who  oppose  sex  education  for 
religious  reasons. 

The  court  also  rejected  an  establishment  clause  argu- 
ment analogous  to  the  contentions  about  evolution  that  were 
rejected  in  Wright  and  McLean:  that  the  sex  education  pro- 
gram would  establish  secular  humanist  religious  beliefs 
concerning  morality,  family  life,  and  reproduction  that  are 
hostile  to  the  plaintiffs'  religious  beliefs.  In  response,  the 
court  observed  that  the  sex  education  curriculum  treats 
these  topics  neutrally,  from  the  viewpoint  of  public  health, 
without  advocating  any  opinions  about  them.  In  fact,  the 
curriculum  directs  teachers  to  refer  students  to  their  parents 
for  specific  advice  and  instruction.  The  court  explained 
that  the  mere  clash  between  secular  sex  education  and  the 
plaintiffs'  religious  beliefs  does  not  convert  the  secular  pro- 
gram into  a  state-supported  religious  doctrine  in  violation 
of  the  establishment  clause.  The  opinions  in  Smith, 
Medeiros,  and  Cornwell  follow  similar  analyses  to  reach 
the  same  holdings. 


Conclusion 

In  the  realm  of  First  Amendment  case  law,  court  deci- 
sions governing  the  role  of  religion  in  public  school  cur- 
riculum exhibit  rare  consistency.  This  uniformity  offers 
school  officials  a  valuable  opportunity  to  distill  coherent, 
practical  lessons  from  court  opinions.  The  establishment 
clause  permits  any  instruction— including  instruction  about 
the  controversial  topics  of  religion,  evolution,  and  sex 
education— that,  by  virtue  of  its  form  and  content,  serves 
secular  educational  goals.  However,  it  forbids  instruction 
or  the  tailoring  of  instruction  with  the  purpose  or  primary 
effect  of  instilling  religious  beliefs  in  children.  Although 
the  free  exercise  clause  protects  parents  and  students  who 
oppose  such  secular  courses,  their  sole  remedy  under  that 
clause  is  partial  or  total  exemption  from  the  courses,  not 
abolition  or  dilution  of  them. 
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and  capricious"  standard  in  North  Carolina  is  the  Teacher 
Tenure  Act.  G.S.  115C-325(m)(2)  provides: 

The  board,  upon  recommendation  of  the  superin- 
tendent, may  refuse  to  renew  the  contract  of  any  proba- 
tionary teacher  or  to  reemploy  any  teacher  who  is  not 
under  contract /or  am'  cause  it  deems  sufficient:  Provid- 
ed, howex'er,  that  the  cause  may  not  be  arbitrary, 
capricious,  discriminatory  or  for  personal  or  political 
reasons  [emphasis  added]. 

The  court  decisions  that  define  the  limitations  this  stan- 
dard imposes  are  examined  in  three  categories— those  that 
have  applied  G.S.  115C-325(m)(2)  to  North  Carolina 
nonrenewals,  those  that  have  applied  an  arbitrary  and 
capricious  standard  to  government  actions  other  than  school 
action,  and  those  that  involve  nonrenewals  from  other  states 
that  are  claimed  to  be  arbitrary. 


Responsibility  for  Challenging 
the  Nonreappointment  and  Burden  of  Proof 

Before  examining  the  first  group  of  cases,  we  should 
note  that  when  a  teacher  has  been  notified  that  his  employ- 
ment contract  will  not  be  renewed,  he  is  responsible  for 
initiating  a  review  of  that  decision  if  he  wants  one.  Fur- 
thermore, if  the  school  has  a  procedure  for  internal  review.^ 
the  employee  must  request  this  review  before  he  may  seek 
judicial  review.  In  an  Alabama  case,  a  federal  district  court 
addressed  the  question  of  who  bears  the  burden  of  initiating 
a  hearing.  Citing  the  U.S.  Supreme  Court's  decision  in 
Board  of  Regents  v.  Roth,^  the  court  said  that  a  teacher 
who  believes  that  his  nonreappointment  is  impermissible 
must  assert  that  claim  and  request  a  hearing  in  order  to 
protect  his  "due  process  right."  It  is  elemental,  the  court 
said,  that  there  be  some  opposition  to  the  nonreappoint- 
ment before  any  obligation  is  placed  on  the  school  to 


2.  For  a  recommended  board  policy  on  nonreappointment.  see  R.  Phay, 
Nonreappointment,  Dismissal,  and  Reduction  in  Force  of  Teachers 
AND  Administrators:  Proposed  Board  Policies  (Chapel  Hill,  N.C.:  In- 
stitute of  Government,  The  University  of  North  Carolina  at  Chapel  Hill. 
1982).  It  is  highly  desirable  that  procedures  separate  from  the  regular  teacher 
grievance  procedure  be  provided  for  nonreappointments,  just  as  a  separate 
procedure  is  used  for  discharge  for  cause. 

3.  408  U.S.  564  (1972). 


observe  due  process  requirements."  As  the  Mississippi 
Supreme  Court  recently  said  in  rejecting  a  teacher's  claim 
that  her  nonrenewal  was  arbitrary,  ".  .  .  so  long  as  the 
nonreemployment  decision  is  not  based  upon  an  improper 
reason,  the  school  board  does  not  have  to  justify  its  deci- 
sion for  nonreemployment."' 

The  law  also  is  clear  that  a  teacher  who  alleges  that 
a  nonreappointment  decision  was  based  on  an  impermissi- 
ble reason  has  the  burden  of  proving  that  allegation.  The 
Fifth  Circuit  Court  of  Appeals,  in  a  case  involving  the 
nonrenewal  of  two  probationary  faculty  in  order  to 
"upgrade  its  faculty  and  academic  standing,"  said  that 
"neither  the  burden  of  going  forward  nor  the  burden  of 
proof  shifts  to  the  state  until  it  has  been  established  by  the 
complainant"  that  the  nonrenewal  was  based  on  his  exer- 
cise of  constitutional  rights.*  Moreover,  the  U.S.  Supreme 
Court  said  in  Mt.  Healthy  v.  Doyle''  that  even  if  a  faculty 
member  can  show  that  the  board  based  its  decision  not 
to  reappoint  him  in  part  on  constitutionally  protected  con- 
duct and  its  decision  not  to  reappoint  him  was  thereby  based 
in  part  on  constitutionally  protected  conduct,  its  decision 
will  be  sustained  if  it  can  show  "by  a  preponderance  of 
the  evidence  that  it  would  have  reached  the  same  decision 
.  .  .  even  in  the  absence  of  the  protected  conduct."' 

The  Fourth  Circuit  applied  the  Mt.  Healthy  rule  in 
Mayberry  v.  Dees,''  a  case  involving  the  nonreappointment 
of  a  teacher  who  was  up  for  tenure.  The  court  said  that 
a  teacher  cannot  claim  that  his  nonreappointment  was  un- 
constitutional merely  by  showing  an  exercise  of  First 
Amendment  rights,  followed  by  a  denial  of  tenure.  That 
approach  wrongly  ignores  the  "manifold  other  re- 
quirements" to  be  satisfied  before  tenure  is  granted,  some 
of  which  are  independent  of  the  candidate's  qualifications. '" 
"[I]f  the  possibility  of  retaliation  were  all  Mayberry  had 
to  prove  to  allow  a  jury  to  find  in  his  favor,  there  would 
be  no  practical  way  to  deny  tenure  to  anyone."  If  that  were 
the  case,  the  court  said,  the  distinction  between  proba- 
tionary and  tenured  employment  "would  largely 
evaporate." ' '  The  court  also  made  clear  that  past  satisfac- 


4.  Stewart  v.  Bailey.  396  F  Supp.   1381  (N.D.  Ala.   1975). 

5.  Tanner  v  Hazlehurst  Mun.  Separate  School  Dist..  427  So.  2d  977, 
980.  9  Ed.  l^w  1115.  1118  (Miss.  1983).  See  also  Cooner  v.  Board  of  Educ, 
663  P2d  1002,  1005.  11  Ed.  L^w  708.  711  (Ariz.  App.  1982).  in  which  the 
court  said  that  it  would  not  review  the  reason  given  for  the  nonrenewal  unless 
the  reason  was  "so  unreasonable,  arbitrary  and  capricious  and  about  which 
reasonable  men  would  not  differ."  Arizona  law  requires  that  a  reason  be 
given  for  the  nonrenewal. 

6  Fluker  v.  Alabama  State  Bd.  of  Educ.  441  E2d  201.  206  (5th  Cir. 
1971).  Accord  Adams  v.  Campbell  County  School  Dist.,  511  F2d  1242,  1246 
(10th  Cir.  1975). 

7.  429  U.S.  274  (1977),  digested  in  8  ScH.  Law  Bull.  11  (April  1977). 

8.  429  U.S.  at  287. 

9.  663  E2d  502  (4th  Cir.  1981). 
10  Id.  at  518. 

11.  Id.  at  519. 
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tor\  performance  does  not  justify  an  inference  that  the 
teacher  should  now  be  given  tenure.  The  court  rejected 
this  argument,  saying  that  no  favorable  inference  "is  to 
be  drawn  from  previous  satisfactory,  annually  renewed  pro- 
bationary service."'^ 


Nonrenewal  Cases  and  the  Arbitrary 
and  Capricious  Standard 

In  the  fourteen  years  since  the  North  Carolina  Teacher 
Tenure  Act  was  enacted,  there  have  been  only  six  litigated 
teacher  nonrenewals  in  which  an  attempt  was  made  to  apply 
the  arbitrary  and  capricious  standard  of  G.S.  115C- 
-325(m){2).  Two  of  these  suits  involved  the  federal  courts 
and  a  claim  that  subsection  (m)(2)  established  rights  pro- 
tected by  the  federal  Constitution.  The  federally  based 
claim  was  clearly  rejected  in  1977,  when  the  Fourth  Cir- 
cuit found  in  Sigmon  v.  Poe^^  that  (m)(2)  establishes  no 
"property"  interest  under  the  Fourteenth  Amendment.  [The 
Fourteenth  Amendment  due  process  clause  applies  only 
when  the  school  is  taking  either  a  property  or  liberty  in- 
terest of  the  plaintiff.  The  teacher  had  argued  that  the 
subsection  (m)(2)  prohibition  against  an  arbitrary 
nonrenewal  created  a  "property"  right  for  the  probationary 
teacher  that  required  a  due  process  hearing  to  show  that 
the  board's  nonrenewal  was  not  arbitrary.]  In  the  other  deci- 
sions that  reach  a  conclusion  on  whether  the  cause  of  the 
nonrenewal  was  arbitrary,  the  courts  have  said  that  a  board 
can  refute  such  an  allegation  by  showing  any  plausible 
educationally  related  basis  for  the  nonrenewal  decision. 
But  if  the  board  acted  frivolously  or  whimsically  or  has 
sought  to  limit  constitutionally  protected  speech,  an  (m)(2) 
violation  usually  will  be  found. 

The  first  application  of  the  (m)(2)  arbitrary  and 
capricious  standard  to  a  nonreappointment  was  by  the 
federal  district  court  in  the  Western  District  of  North 
Carolina.  In  Head  v.  Haywood  County,^*  two  teachers  sued 
the  Haywood  County  schcwl  board,  alleging  that  the  board's 
decision  not  to  renew  their  contracts  was  arbitrary  and 
capricious  or  was  based  on  an  unconstitutional  cause.  The 
teachers  said  that  the  nonreappointments  had  nothing  to 
do  with  their  teaching  but  were  based  on  the  following 
impermissible  factors:  (1)  they  were  active  in  the  teachers' 
union  and  had  strongly  criticized  the  superintendent  and 
the  school  board,  (2)  they  had  publicly  advocated  the 
renewal  of  their  contract,  and  (3)  they  were  new  residents 


of  Haywood  County.  These  issues  were  sent  to  the  jury, 
which  found  for  the  teachers,  awarding  $2,500  in  damages. 
Although  the  case  contains  no  discussion  of  what  con- 
stitutes arbitrary  and  capricious  action,  the  jury  found  the 
evidence  sufficient  to  support  the  allegations  that  the  board 
had  been  arbitrary  in  its  nonrenewal  decision. 

The  first  decision  on  (m)(2)  in  a  state  court  was  Has- 
ty V.  Bellamy. "  The  case  involved  an  illegal  attempt  by 
school  officials  to  circumvent  the  tenure  act's  three-year 
limit  on  probationary  status.  When  a  high  school  teacher 
and  head  coach  came  up  for  a  tenure  decision,  the  prin- 
cipal conditioned  a  recommendation  for  renewal  on  the 
teacher's  signing  a  statement  that  his  probationary  period 
would  be  extended  to  a  fourth  year.  The  teacher  refused 
to  sign,  and  the  principal  and  the  superintendent  recom- 
mended nonrenewal.  When  the  board  voted  not  to  renew, 
the  teacher  sued,  arguing  that  the  board  had  been  arbitrary 
and  capricious  in  violation  of  (m)(2).  The  trial  court 
dismissed  the  action,  and  the  teacher  appealed. 

The  appellate  court  reversed.  It  said  that  if  the  board's 
decision  of  nonrenewal  was  based  solely  on  the  two  ad- 
ministrators' recommendation  not  to  reappoint,  then  the 
board  had  not  acted  arbitrarily  or  capriciously.  But  if  the 
board's  action  had  been  based  on  the  teacher's  refusal  to 
sign  the  statement,  a  statement  intended  to  circumvent  the 
tenure  statute,  then  the  board  had  acted  arbitrarily.  The 
court  remanded  the  case  to  the  trial  court  to  determine 
on  which  basis  the  board's  decision  had  been  made. 

The  most  extensive  examination  of  the  (m)(2)  stan- 
dard came  in  Prewit  v.  Transylvania  Board  of  Education, ^^ 
decided  in  Transylvania  County  Superior  Court  in  1981. 
The  case  involved  a  probationary  teacher  who  had  been 
given  notice  of  nonreappointment  in  her  third  (tenure)  year 
of  employment.  She  sued,  arguing  that  the  board  had  been 
arbitrary  in  violation  of  (m)(2).  The  critical  facts  were  as 
follows: 

1.  School  board  policy  required  that  "any  deficiency 
...  be  noted  in  writing  and  the  teacher  be  advised  of  it," 
but  she  was  never  notified  of  any  deficiency,  nor  had  any 
criticism  ever  been  made  about  her  teaching.  Furthermore, 
her  performance  had  never  been  evaluated  as  being  less 
than  satisfactory. 

2.  Both  the  principal  and  the  superintendent  found 
her  performance  to  merit  tenure  and  had  recommended 
her  reappointment  to  the  board. 

3.  Only  two  members  of  the  five-member  board  voted 
not  to  reappoint  her.  One  member  voted  for  reappointment, 
and  two  did  not  vote. 


12.  Id. 

13.  564  F.2d  1093,  1096  (4th  Cir.  1977).  Accord S\Mon  v.  Marianna  School 
Disi..  573  F.  Supp.  159  (E.D.  Ark.  1983). 

14.  Cir.  No.  A-C-75-69  (W.D.N.C.  July  15,  1976). 


I 


15.  44  N.C.  App.  15,  260  S.E.2d  135  (1979). 

16  No.  79  CVS  226  (N.C.  Superior  Ci..  Sept.  10.  1981) 
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4.  The  superintendent,  who  had  been  present  at  the 
board  meetings  at  which  the  reappointment  was  considered, 
stated  in  writing  that  "he  did  not  icnow  the  reason  for  the 
action  by  the  board  members  in  voting  not  to  renew  plain- 
tiffs contract." 

5.  The  board  member  who  voted  for  reappointment 
testified  for  the  teacher,  stating  that  no  reason  was  advanced 
for  nonreappointment;  but  one  or  both  of  the  members 
who  opposed  reappointment  gave  an  "unexplained  indica- 
tion" that  the  board  "might  or  would  be  able  to  find  a  better 
teacher  than  plaintiff." 

6.  After  the  board's  motion  for  summary  judgment 
was  denied,  the  board  presented  no  evidence.  On  the  basis 
of  the  teacher's  evidence  alone,  the  court  found  that  the 
board  had  been  arbitrary  in  not  reappointing  the  teacher, 
and  it  ordered  reinstatement  and  payment  of  back  salary. 
The  board  reversed  an  original  decision  to  appeal. 

Thus  the  Prewit  case  remains  a  trial  court  decision 
that  is  not  binding  precedent  in  other  North  Carolina  coun- 
ties. Furthermore,  the  decision  is  best  restricted  to  its 
peculiar  facts — that  two  members  of  a  board  voted  not  to 
reappoint  even  though  all  evaluations  were  good  ones  and 
all  administrators  had  recommended  reappointment.  The 
case  law  of  nonreappointment  is  not  changed:  a  teacher 
can  be  denied  reappointment  when  the  school  thinks  it  can 
employ  a  better  teacher,  and  that  action  is  not  arbitrary 
or  capricious  under  state  law.  But  a  school  board  that  is 
sued  over  a  nonreappointment  should  not  make  the  mistake 
of  refusing  to  offer  evidentiary  support  for  its  conclusion 
that  it  can  employ  a  better-qualified  teacher.  To  let  the  case 
be  decided  solely  on  the  plaintiffs  evidence  invites  the 
type  of  decision  that  resulted  in  this  case. 

The  next  (m)(2)  case  was  Chappell  v.  Brunswick  Coun- 
ty Board  of  Education,  ^"^  decided  in  Brunswick  County 
Superior  Court  in  1983.  It  was  brought  by  a  special  educa- 
tion teacher  whose  contract  was  not  renewed.  The  teacher 
had  alleged  that  the  board's  decision  had  been  arbitrary 
and  capricious  because  it  had  been  based  on  "false  infor- 
mation" and  on  personal  evaluations  that  failed  to  con- 
sider "peer  group  review,  student  evaluations,  objective 
testings,  or  any  .  .  .  criteria  other  than  the  subjective  opin- 
ion of  one  or  two  individuals  who  had  personal  reason 
not  to  favor  the  reappointment .  .  .  ."  In  addition,  the  plain- 
tiff also  claimed  that  the  nonrenewal  was  arbitrary  because 
"it  was  based  solely  upon  elements  of  individual  whim 
and  caprice"  and  because  the  board  had  not  adequately 
informed  him  of  the  evidence  and  criteria  being  used  in 
making  the  decision,  or  given  him  an  opportunity  to  pre- 
sent evidence  in  mitigation.  The  evidence  cited  in  plain- 


tiffs complaint  to  support  these  allegations  was  sparse  and 
much  of  it  only  conclusionary. 

The  school  board's  answer  denied  the  allegations  and 
listed  six  reasons  for  the  nonrenewal,  including  the  teacher's 
lack  of  organization,  planning,  and  individualized  teaching 
and  weakness  in  testing  and  diagnosing  students.  It  then 
was  granted  summary  judgment  by  the  superior  court. 
(When  a  party  requests  a  summary  judgment,  it  admits 
the  truth  of  all  well-pleaded  facts  presented  by  the  other 
party  and  the  untruth  of  its  allegations  insofar  as  they  are 
controverted  by  the  plaintiff  but  maintains  that  the  law 
nevertheless  supports  it  and  asks  the  court  to  find  in  its 
favor.)  Thus  the  teacher's  allegations  must  be  taken  as  fac- 
tual in  the  application  of  summary  judgment.  Although 
it  is  risky  to  draw  firm  conclusions  from  a  granting  of  sum- 
mary judgment  in  this  case,  this  decision  generally  can 
be  construed  to  say  that  it  is  not  arbitrary  or  capricious 
to  not  renew  under  these  facts  and  allegations— that  is, 
when  evaluations  are  subjective,  when  not  all  criticisms 
have  been  given  to  the  teacher,  and  when  extra  assignments 
have  been  given  the  teacher  during  the  probationary  period. 

The  most  recent  application  of  the  {m)(2)  standard 
was  in  Abell  v.  Nash  County  Board  of  Education  ,^^  which 
was  litigated  in  the  fall  of  1983.  The  case  involved  two  pro- 
bationary teachers  who  had  been  employed  by  the  Nash 
County  Board  of  Education  to  teach  remedial  math  and 
serve  as  assistant  football  coaches.  Both  were  coaches  by 
training,  certified  in  physical  education  and  not  math.  A 
new  football  coach  was  employed,  and  both  teachers  were 
not  renewed.  They  alleged  that  they  were  not  reappointed 
because  the  incoming  football  coach  wanted  "his  own  staff' 
and  that  this  reason  amounted  to  an  arbitrary  and  capricious 
nonrenewal  in  violation  of  (m)(2).  Neither  teacher  had 
received  any  criticism  or  complaint. 

The  school  denied  the  allegation,  stating  that  the  board 
did  not  renew  the  contracts  on  the  recommendation  of  both 
the  superintendent  and  the  principal.  Later  the  ad- 
ministrators filed  affidavits  stating  that  the  nonrenewal  was 
partly  based  on  a  reduction  in  flinds,  and  the  superior  court 
granted  summary  judgment.  It  is  interesting  to  note  that 
an  Alabama  federal  court  reached  the  same  conclusion  in 
a  case  in  which  the  board  admitted  that  giving  a  new  head 
coach  a  free  hand  in  choosing  his  staff  was  the  reason  for 
the  nonreappointment  of  former  coaches.  In  Lee  v.  Ozark 
City  Board  of  Education^^  the  court  upheld  nonrenewal 
of  the  teaching  coaches. 

One  other  case,  Johnson  v.  Branch ^'^  should  be  add- 
ed to  this  discussion.  Although  this  1966  decision  of  a 


17.  No.  82  CVS  293  (N.C.  Superior  Ct.,  Oct.  24,  1983). 


18.  No.  83  CVS  681  (N.C.  Superior  Ct..  Sept.  14,  1983). 
19  517  F.  Supp,  686  (M.D.  Ala.   1981). 
20.  364  F.2d  177  (4th  Cir.   1966). 
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The  law  is  clear  that  a  teacher  who  alleges 
that  a  nonreappointment  decision  was  based  on 
an  impermissible  reason  has  the  burden  of  prov- 
ing that  allegation. 


Nonh  Carolina  case  by  the  Fourth  Circuit  predates  the 
adoption  of  the  states  tenure  act  by  five  years,  the  language 
of  G.S.  115C-325(m)(2)  may  represent  a  codification  of 
the  holding  in  that  case  on  what  constitutes  an  arbitrary 
and  capricious  nonrenewal.  It  held  that  the  Halifax  County 
school  board's  action  in  not  renewing  a  teacher's  contract 
for  various  reasons  characterized  by  the  court  as  "minor" 
was  "arbitrary  and  capricious"  and  therefore  illegal. 

The  case  arose  in  the  spring  of  1963,  when  the  Town' 
of  Enfield  became  a  focal  point  of  a  voter  registration  drive 
in  which  the  teacher,  a  black  with  12  years'  service  in  the 
school  system,  was  active.  Moreover,  her  husband  and  her 
father  were  both  candidates  for  public  office.  The  civil 
rights  activity  produced  an  emotionally  charged  situation, 
and  in  the  spring  of  1964  Mrs.  Johnson  was  given  a  letter 
listing  seven  infractions  of  school  rules  by  her.  She  later 
was  notified  that  she  would  not  be  reappointed.  None  of 
the  infractions  pertained  to  the  quality  of  her  classroom 
work;  they  included  such  things  as  her  being  fifteen  minutes 
late  to  supervise  a  night  athletic  contest,  arriving  late  to 
school  (although  before  classes  began),  not  furnishing  a 
written  explanation  for  missing  a  PTA  meeting,  not  stand- 
ing in  her  class  doorway  to  supervise  class  changes,  and 
not  keeping  her  cabinets  neat.  The  teacher  had  been  rated 
above  average  or  excellent  for  all  12  years  of  her  service, 
and  her  principal  had  recommended  her  for  reappointment. 
The  school  board,  however,  chose  not  to  renew  her  con- 
tract, purportedly  for  the  reasons  stated  in  the  warning 
letter. 

Johnson  sued,  alleging  that  the  board  had  acted  ar- 
bitrarily and  capriciously  in  penalizing  her  for  exercising 
constitutionally  protected  rights.  The  trial  court  dismissed 
the  suit  but  the  Fourth  Circuit  reversed,  holding  that  the 
minor  infractions  were  neither  individually  nor  collectively 
sufficient  to  justify  failure  to  renew  a  teacher  with  an 
outstanding  12-year  record.  It  said: 

The  statute  gives  discretion  to  the  school  board  in 
deciding  whether  or  not  to  continue  the  employment  of 
a  teacher.  Discretion  means  the  exercise  of  judgment, 
not  bias  or  capriciousness.  Thus  it  must  be  based  on  fact 
and  supported  by  reasoned  analysis  ....  [T]he  infrac- 
tions enumerated  in  the  March  10th  letter  were  neither 
individually  nor  collectively  such  as  to  justify  failure  to 
renew  the  contract  of  a  teacher  with  the  plaintiffs  record 


of  twelve  years  ....  [T]he  action  of  the  school  board 
was  arbitrary  and  capricious. 2' 

Although  there  was  no  proof  that  the  board's  deci- 
sion was  retaliation  for  the  civil  rights  activities  of  the 
teacher  and  her  husband,  the  court  noted  that  the  deci- 
sion had  been  made  in  "the  highly  charged  emotional 
background  of  a  small  eastern  North  Carolina  communi- 
ty in  the  throes  of  a  civil  rights  campaign  .  .  .  ."  Since 
the  school's  charges  were  so  trivial,  the  court  said,  the 
only  reasonable  inference  was  that  Mrs.  Johnson's  con- 
tract was  not  renewed  because  of  her  civil  rights  activity. 
It  considered  the  two  issues  together  (arbitrary  act  and 
possible  constiUitional  violation)  and  found  that  the  board 
had  been  arbitrary  and  also  had  denied  the  teacher  her 
constitutionally  protected  rights. 


Arbitrary  and  Capricious  Standard 
in  Nonschool  Litigation 

Because  there  are  so  few  cases  that  have  interpreted 
the  arbitrary  and  capricious  clause  of  (m)(2),  the  defini- 
tion of  the  term  in  nonschool  litigation  is  instructive.  Ar- 
bitrary and  capricious  is  an  old  standard  for  judging  ad- 
ministrative decisions  in  North  Carolina.  Today  the  stan- 
dard is  statutorily  established  in  several  places,  including 
the  Administrative  Procedure  Act  (APA).  G.S.  150A-51  pro- 
vides that  a  court,  in  reviewing  state  administrative  ac- 
tions, may  reverse  a  decision  if  the  substantial  rights  of 
a  person  "have  been  prejudiced  because  the  agency  fin- 
dings, inferences,  conclusions,  decision  are  .  .  .  [ajrbitrary 
or  capricious."^^ 

The  terms  "arbitrary"  and  "capricious"  were  speci- 
fically defined  in  In  re  Housing,"  a  case  involving  a  con- 
demnation by  the  City  of  Salisbury  of  property  on  the  Liv- 
ingstone College  campus— property  that  the  city  sought 
for  public  housing.  The  court  found  the  condemnation  to 
be  arbitrary  and  capricious.  It  defined  these  terms  as 
follows: 


21.  Id.  at  181-82. 

22.  The  North  Carolina  Administrative  Procedure  Act  specifically  ex- 
empts city  and  county  boards  of  education  from  its  coverage.  Nevertheless. 
the  State  Supreme  Court  has  applied  the  judicial  review  standard  of  G.S. 
150A-51  to  school  board  decisions.  See  Thompson  v  Wake  County  Bd.  of 
Educ.  292  N.C.  406,  233  S.E.2d  538  (1977).  In  Overton  v.  Board.  304  N.C. 
312,  283  S.E.2d  495  (1981),  the  Court  again  applied  the  APA  standard  on 
the  rationale  that  no  other  statute  provides  guidance  for  judicial  review  for 
school  board  decisions  and  uniformity  is  needed  in  standards  of  review. 

23.  235  N.C.  463,  70  S.E.2d  500  (1952).  The  college  showed  that  there 
were  suitable  alternate  sites  for  the  project.  The  Court  said  that  although 
the  housing  authority  had  broad  discretion  in  making  its  decisions,  its  deci- 
sion was  arbitrary  because  it  had  not  weighed  all  pertinent  factors  and  alter- 
natives, such  as  the  harm  to  the  college  and  the  school's  contributions  to 
society. 
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"Arbitrary"  means  fixed  or  done  capriciously  or  at 
pleasure.  An  act  is  arbitrary  when  it  is  done  without  ade- 
quate determining  principle;  not  done  according  to 
reason  or  judgment,  but  depending  upon  the  will 
alone,— absolute  in  power,  tyrannical,  despotic,  non- 
rational,— imply  ing  either  a  lack  of  understanding  of  or 
a  disregard  for  the  fundamental  nature  of  things  .... 
"Capricious"  means  freakish,  fickle,  or  arbitrary.  An 
act  is  capricious  when  it  is  done  without  reason,  in  a 
whimsical  manner,  implying  either  a  lack  of  understand- 
ing of  or  a  disregard  for  the  surrounding  facts  and  set- 
tled controlling  principles "Arbitrary"   and 

"capricious"  in  many  respects  are  synonymous  terms. 
When  applied  to  discretionary  acts,  they  ordinarily 
denote  abuse  of  discretion,  though  they  do  not  signify 
nor  necessarily  imply  bad  faith  [emphasis  added]. ^^ 

The  grounds  for  judicial  reversal  of  an  arbitrary  or 
capricious  administrative  decision  are  actually  considerably 
narrower  than  the  Livingstone  College  definition  would 
suggest.  In  Burton  v.  CityofReids\ille,^^  the  State  Supreme 
Court  held  that  before  the  court  can  overturn  an  official 
action,  the  action  must  be  "so  patently  in  bad  faith  as  to 
evidence  arbitrary  abuse  of  choice."^*  The  Court  also  said 
that  the  city  official  had  a  right  to  be  wrong  in  the  judg- 
ment. As  long  as  an  action  is  taken  in  good  faith  and  in 
accord  with  the  law,  however,  "the  courts  are  powerless 
to  act." 

The  State  Supreme  Court  also  has  examined  the  ques- 
tion of  when  a  board's  discretion  becomes  arbitrary  in 
fashioning  a  remedy  for  wrongful  discharge.  In  Jones  v. 
Department  of  Hutnan  Senices^''  the  Court  applied  the 
City  of  Reidsville  test  to  whether  a  reversal  by  the  State 
Personnel  Commission  of  one  of  its  hearing  officer's  award 
of  back  pay  and  other  benefits  in  a  wrongful  discharge  was 
"contrary  to  law  or  so  patently  in  bad  faith  as  to  evidence 
arbitrary  abuse."^*  The  Court  said  that  if  the  Commission's 
decision  was  within  its  range  of  discretion,  it  would  not 
be  disturbed.  The  Court  recently  elaborated  on  the  extent 
of  an  agency's  discretion  in  rule-making  in  an  application 


24.  Id.  al  468,  70  S.E.2d  at  503. 

25.  243  N.C.  405,  90  S.E.2d  700  (1956).  In  this  case,  the  plaintiff 
presented  evidence  that  the  city  council  members  had  refused  to  consider 
any  alternative  to  razing  serviceable  city-owned  apartments  when  the  city's 
lease  on  the  underlying  land  expired.  The  city  presented  no  evidence  to 
counter  this  assertion  of  bad  faith,  so  the  plaintiff  was  entitled  to  a  verdict. 
The  case  was  remanded  to  permit  the  city  to  show  that  it  had  acted  "in  good 
faith  after  full  consideration." 

26.  Id.  at  407,  90  S.E.2d  at  703. 

27.  300  N.C.  687,  268  S.E.2d  500  (1980).  The  employee  in  Jones  was 
fired  without  proper  notice.  The  Court  held  that  it  was  within  the  Personnel 
Commission's  discretion  and  not  arbitrary  to  refuse  to  grant  more  than  the 
nominal  remedy  of  reinstatement.  It  reversed  the  court  of  appeals,  which 
had  approved  the  trial  court's  award  of  back  pay,  benefits,  and  attorney  fees. 

28.  300  N.C.  al  692,  268  S.E.2d  at  503,  quoting  Burton.  243  N.C.  at 
407,  90  S.E.2d  at  703. 


When  the  school  board  has  acted  in  good 
faith  for  reasons  it  thinks  probably  will  improve 
the  instructional  programs— which  includes  not 
renewing  an  "average"  teacher  in  order  to  look 
for  a  better  teacher— its  decision  will  stand. 


of  the  APA's  arbitrary  and  capricious  standard  to  an  in- 
surance rate-setting  case.^' 

Agency  decisions  have  been  found  arbitrary  and 
capricious  .  .  .  when  such  decisions  are  "whimsical" 
because  they  indicate  a  lack  of  fair  and  careflil  considera- 
tion; when  they  fail  to  indicate  "any  course  of  reason- 
ing and  the  exercise  of  judgment"  ...  or  when  they  im- 
pose or  omit  procedural  requirements  that  resuU  in 
manifest  unfairness  in  the  circumstances  though  within 
the  letter  of  statutory  requirements.^" 

In  another  insurance  rate-making  case,  the  Court  held  that 
the  Commissioner  had  been  arbitrary  and  capricious  when 
he  had  not  considered  relevant  and  basic  evidence  in  issue 
and  had  considered  matters  that  were  frivolous,  irrelevant, 
and  so  removed  as  to  be  immaterial. ''  In  a  case  that  upheld 
a  discharge  at  a  state  university  and  reversed  the  State  Per- 
sonnel Commission,  the  State  Supreme  Court  said  that  the 
Commission  had  been  arbitrary  when  it  ordered  an 
employee  reinstated  partly  on  the  basis  of  evidence  that 
had  no  "logical  or  rational  relation  to  the  issues"  involved, 
even  though  the  evidence  was  not  the  underlying  reason 
for  the  decision. 32 


29.  300  N.C.  381,  269  S.E.2d  547,  reh.  denied.  301  N.C.  107,  273  S.E.2d 
300  (1980).  The  Court  reversed  an  order  by  the  Commissioner  of  Insurance 
that  required  insurers  to  base  their  rate  increases  on  audited  data.  The  order 
was  arbitrary  because  it  was  vague  and  failed  both  to  indicate  the  standards 
for  acceptably  audited  data  and  to  show  whether  standards  were  economically 
feasible.  The  Court  also  found  that  the  Commissioner's  formula  for  calculating 
the  insurers'  return  of  profit  was  arbitrary  because  he  had  not  proceeded 
carefully  and  deliberately  in  implementing  the  formula.  He  had  merely  copied 
the  formula  of  another  state  and  had  taken  the  testimony  of  only  one  witness. 

30.  /(/.  at  420,  269  S.E.2d  at  573.  Accord  Little  v.  N.C.  Bd.  of  Dental 
Examiners.  64  N.C.  App.  67,  306  S.E.2d  534  (1983). 

31.  Occidental  Life  Insurance  v.  Ingram.  34  N.C.  App.  619.  629,  240 
S.E.2d  460,  466  (1977)  (Commissioner  denied  petition  for  corporate 
reorganization  without  reading  the  petition,  the  hearing  record,  and  his  staffs 
recommendation.) 

32.  North  Carolina  A  &  T  Univ.  v.  Kimber.  49  N.C.  App.  46,  270  S.E.2d 
492  (1980).  (In  Kimber  the  employee  was  dismissed  because  she  was  habiUial- 
ly  tardy  and  had  falsified  time  records.  Her  request  to  report  at  a  different 
time  was  refused.  The  State  Personnel  Commission  reinstated  the  employee 
because  the  school  had  not  shown  that  tardiness  hindered  its  work.  The  Court 
reversed  the  Commission's  decision,  finding  it  to  be  arbitrary  because  it  had 
considered  factors  irrelevant  to  the  issue  of  whether  the  employee  was 
reasonably  dismissed.) 
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These  cases  suggest  that  public  bodies  retain  a  high 
level  of  discretion.  If  the  school  board  follows  a  rational 
course  in  decision-making— proceeding  in  a  deliberate 
manner,  considering  all  available  evidence,  and  acting  fairly 
on  the  basis  of  that  evidence— its  decisions  will  stand.  Only 
if  it  abuses  its  discretion  or  approaches  decision-making 
totally  without  care,  as  in  the  insurance  rate-setting  cases, 
will  its  decision  be  found  arbitrary  or  capricious. 


Arbitrary  Nonrenewal  in  Other  States 

In  teacher  nonrenewal  decisions  in  other  states,  the 
courts  also  have  had  to  decide  whether  a  nonrenewal  of 
a  probationary  teacher's  contract  was  arbitrary  or 
capricious.  Generally,  these  courts  have  defined  "arbitrary 
and  capricious"  in  the  same  way  as  the  North  Carolina 
courts  did  in  the  decisions  just  reviewed.  A  nonrenewal 
will  be  found  "arbitrary  and  capricious"  if  it  is  made  in 
bad  faith, ^'  is  based  on  an  exercise  of  First  Amendment 
or  other  constitutionally  protected  rights,^'*  is  unrelated 
to  the  educational  process  or  to  a  reasonable  educational 
objective,"  is  justified  by  reasons  that  are  wholly  unsup- 
ported in  fact,^*  is  based  on  reasons  that  are  frivolous  or 
trivial,"  or  is  found  to  be  an  abuse  of  discretion.'* 

Before  examining  these  decisions  more  carefully,  we 
should  note  that  the  state  statutes  (sometimes  board  policy) 
establish  the  school  board's  basis  for  teacher  renewal.  These 
statutes  vary,  and  thus  what  is  arbitrary  in  one  state  may 
not  be  arbitrary  in  another.  For  example,  some  states  (like 
Alabama  and  Alaska)  permit  the  board  to  not  renew  for 
any  reason  other  than  a  constitutionally  impermissible 
one."  California,  however,  requires  that  the  nonrenewal 


33.  Jinkerson  v.  Lane  County  School  Disl..  20  Or.  App.  174.  531  P.2d 
289  (1975). 

34.  Stoddard  v.  School  Disl.  No.  2,  590  F.2d  829  (lOth  Cir.  1979);  Shat- 
ting  V.  Dillingham  Schwl  Disl  ,  617  P.2d  9  (Alaska  1980) 

35.  Drown  v.  Portsmouth  School  Disl  .  451  F.2d  1106  (Isl  Cir.  1971); 
Lewis  V.  Tucson  Sch(X)l  Disl.  No.  I.  23  Ariz.  App.  154,  531  P.2d  199(1975). 
See  Berger.  Adminislralive  Arbitrariness:  A  Svnihesis.  78  Yale  L.J.  965, 
999  (1969). 

36.  Keith  v.  Community  School  Disl..  262  N.W.2d  249  (Iowa  1978). 
See  also  Unified  School  Disl.  v.  Dice.  228  Kan.  40.  612  P2d  1203  (1980), 
in  which  nonrenewal  was  upheld  because  there  was  "sufficient"  evidence 
to  support  the  decision.  Sufficient  evidence,  the  court  said,  varies  accor- 
ding to  the  siiuation.  "although  il  need  be  only  enough  to  prevent  the  deci- 
sion from  being  totally  arbitrary  and  capricious  ..."  Id.  at  1211. 

37.  Johnson  v.  Branch.  364  F.2d  177  (4th  Cir.  1966).  cert,  denied.  385 
U.S.  1003  (1967).  Shaning  v.  Dillingham  School  Dist..  617  P2d  9,  14  (Alaska 
1980);  Dobervich  v  Cential  Cass  Public  School  Dist.,  302  N.W.2d  745  (N.D. 
1981). 

38.  Fay  v.  Board.  298  N.W.2d  345  (Iowa  App.  1980)  (weak  support  for 
abuse  of  discretion). 

39.  Ala.  Codb  §  16-24-2  (1977).  Alas.  Stat.  §  14.20.175(a)  (1982). 
Alaska's  statute,  unlike  Alabama's,  also  requires  the  board  to  provide  a  written 
statement  of  the  reasons  and  an  "informal"  board  hearing  if  the  teacher  re- 
quests them.  South  Dakota  also  requires  written  notice  of  the  reasons  and 
a  board  hearing  on  the  nonrenewal.  S.D.C.L.  §  13-46-102  (1982). 


relate  to  the  welfare  of  the  schools  and  pupils.*"  Connec- 
ticut statutes  even  require  that  the  nonrenewal  be  for  one 
of  the  six  reasons  for  which  a  tenured  teacher  may  be 
discharged,'"  although  there  is  no  burden  on  the  board 
to  prove  the  reason— the  teacher  must  prove  that  the  given 
reason  was  not  the  real  reason.''^  And  North  Dakota  grants 
instant  tenure:  before  a  teacher  may  be  denied  renewal, 
the  school  administrator  must  submit  written  reasons  for 
the  nonrenewal  and  then  substantiate  those  reasons  at  a 
hearing  on  the  nonrenewal.'''  Although  none  of  these 
statutes  give  a  school  board  unfettered  discretion  in  its 
renewal  decisions,  most  states  give  the  board  broad  discre- 
tion, in  renewing  teacher  contracts,  to  determine  what  is 
in  the  best  interests  of  the  school  district  and  what  is  the 
best  way  to  achieve  the  board's  education  goals."" 

Oregon's  teacher-renewal  standard  is  similar  to  North 
Carolina's.  It  provides  that  the  "board  may,  for  any  cause 
it  may  deem  in  good  faith  sufficient,  refuse  to  renew  the 
contract  of  any  probationary  teacher  [emphasis  added]."*' 
The  Oregon  Court  of  Appeals  interpreted  the  provision 
in  1975,  although  it  declined  to  define  good  faith  precise- 
ly. It  said  that  the  good-faith  requirement  is  a  very  nar- 
row limitation  on  a  school  district's  exercise  of  professional 
judgment  in  personnel  matters  and  may  mean  only  that 
a  "nonrenewal  cannot  be  based  on  a  constitutionally  im- 
permissible reason.""*  The  court  also  made  clear  that  the 
burden  is  on  the  teacher  to  plead  and  prove  that  the  deci- 
sion not  to  renew  was  made  in  bad  faith.  It  suggested  that 
a  bad-faith  decision  might  be  defined  as  one  that  is  tainted 
with  fraud,  malice,  dishonesty,  corruption,  collusion, 
wrongful  motive,  or  intentional  wrongdoing."''  It  further 
noted  that  the  fact  that  others  would  have  decided  different- 
ly on  the  same  evidence  does  not  establish  bad  faith.  The 
board  is  responsible  for  making  personnel  decisions,  and 


40  California  Code  §  44949(d)  (1978). 

41.  Conn.  Gen.  Stat.  Ann.  §  10-15(a)  (Supp.  1983). 

42.  See  Devlin  v  Bennett,  26  Conn.  Supp.  102,  213  A. 2d  725  (1965). 
for  a  full  discussion  of  the  Connecticut  statute. 

43.  N.D.  Code  Ann.  §  15-47-38(5)  (Supp.  1983). 

44.  See.  e.g. .  Donaldson  v.  Board  of  Educ. ,  65  N.J.  236,  320  A.2d  857. 
859  (1974)  ("The  board's  determination  not  to  grant  tenure  need  not  be  ground- 
ed on  unsatisfactory  classroom  or  professional  performance,  for  there  are 
many  unrelated  but  nonetheless  equally  valid  reasons  why  a  board,  having 
had  the  benefits  of  observation  during  the  probationary  period,  may  con- 
clude that  tenure  should  not  be  granted.").  See  also  Jinkerson  v  Lane  County 
School  Dist.,  20  Or  App.  174,  531  P2d  289  (1975)  ("[I]t  is  apparent  that 
|the  good-faith  requirement]  is  a  very  narrow  limitation  on  a  school  district's 
exercise  of  professional  judgment  in  personnel  matters  .  .  .");  Dobervich 
V.  Central  Cass  Public  School  Dist..  302  N.W.2d  745  (N.D.  1981)  ("[T]he 
exercise  of  discretion  |by  the  board]  is  not  subject  to  review  by  the  courts 
except  in  a  case  of  clear  or  gross  abuse  of  discretion,  clear  violation  of  law, 
fraud,  bad  faith  or  the  transcending  of  the  board's  legal  authority"). 

45.  O.R.S.  §  342.835(2)  (1983)  (emphasis  added).  The  "good  faith"  re- 
quirement is  essentially  the  equivalent  of  the  arbitrary  and  capricious  standard. 

46.  Jinkerson  v.  Lane  School  Dist..  20  Or  App.  174,  178.  531  R2d  289, 
292  (1975). 

47.  Id.  al  179.  531  R2d  al  292. 
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the  court  cannot  substitute  its  judgment  if  there  is  a 
reasonable  basis  for  the  board's  decision. 

A  review  of  some  of  the  terminations  that  teachers 
have  alleged  to  be  arbitrary  will  help  to  define  the  issue 
better. 

First  the  cases  in  which  the  board  decision  was  found 
to  be  arbitrary:  Courts  have  found  nonrenewals  to  be  ar- 
bitrary when  the  true  reason  is  unjustified  discrimination, 
personal  bias,  or  prejudice.  In  Johnson  v.  DLxon,'*^  the  court 
held  that  it  is  arbitrary  and  discriminatory  to  refuse  to  re- 
employ a  teacher  because  of  his  or  her  place  of  birth.  The 
school  failed  to  show  that  people  born  in  the  county  were 
more  loyal  to  the  school  system  than  residents  of  other 
counties,  and  the  nonrenewal  was  found  to  be  both  arbitrary 
and  unconstitutional.  In  Stoddard  v.  School  District  No. 
2,"'  the  Tenth  Circuit  Court  held  that  permitting  the  pre- 
judices of  a  small,  predominantly  Mormon  community  in 
Wyoming  to  sway  a  decision  not  to  renew  a  teacher 
demonstrated  bad  faith  and  also  was  unconstitutional.  The 
court  said  that  the  real  reasons  for  the  teacher's  nonrenewal 
were  her  obesity,  her  failure  to  attend  church,  the  loca- 
tion of  her  trailer  home,  her  card-playing,  and  rumors  that 
she  was  having  an  affair  rather  than  the  board's  claimed 
reasons  that  she  inadequately  disciplined  her  students,  kept 
an  untidy  classroom,  and  was  generally  an  unsatisfactory 
teacher.  Thus  a  court  may  find  a  decision  to  be  arbitrary 
if  it  is  based  on  reasons  unrelated  to  a  teacher's  competence, 
is  trivial,  is  factually  unsupported,  or  is  unconstitutional- 
ly discriminatory."* 

Courts  have  usually  upheld  nonrenewals,  rejecting 
teachers'  claims  of  arbitrary  action.  For  example,  they  have 
upheld  nonrenewal  decisions  challenged  as  being  arbitrary 
when  the  board  showed  that  the  decisions  were  made 
because  the  teacher  had  not  followed  administrative  regula- 
tions, was  insubordinate,  or  demonstrated  unprofessional 
conduct.  Examples  of  insubordination  and  unprofessional 
conduct  include  failure  to  maintain  a  "plan  book"  ade- 
quately despite  repeated  requests  to  do  so,''  failure  to  follow 
administrative  regulation  by  not  submitting  an  individual 
educational  program  on  the  date  requested,'^  refusal  to 
teach  on  a  legal  holiday  that  has  been  designated  a  school 


48.  501  S.W.2d  256  (Ky.  1973). 

49.  590  F.2d  829  (10th  Cir.  1979). 

50.  But  see  Reed  v.  Edgeley  Public  School  Dist..  313  N.W.2d  775,  780 
(N.D.  1981).  in  which  the  North  Dakota  Supreme  Court  said:  "We  do  not 
believe  that  testimony  indicating  that  one  member  of  the  board  desired  to 
■get  rid  of  Reed'  would  be  grounds  for  concluding  that  the  Edgeley  School 
Board  acted  arbitrarily."  See  also  Fercho  v.  Montpelier  Public  School  Dist. . 
312  N.W.2d  337,  341  (N.D.  1981). 

51.  Jinkerson  v.  Lane  County  School  Dist..  20  Or.  App.  174,  531  R2d 
289  (1975). 

52.  Cervantez  v.  Morenci  Public  Schools,  124  Ariz.  484,  605  P2d  462 
(App.  1979). 


day,''  use  of  abusive  language  when  dealing  with 
students,'"  and  reading  aloud  a  short  story  that  contained 
profanity  and  apparently  had  no  educational  value." 

Nonrenewal  has  been  held  to  be  not  arbitrary  when 
it  is  based  on  personality  conflicts  or  poor  working  rela- 
tionships with  co-workers  or  superiors'*  or  when  one 
member  of  the  school  board  is  trying  "to  get  rid"  of  a 
teacher'''  Problems  in  dealing  with  students— such  as  lack 
of  classroom  control,'*  inconsistent  handling  of  disci- 
pline," inadequate  supervision,*"  and  lack  of  confiden- 
tiality when  dealing  with  student  records*'— have  been  suc- 
cessful defenses  against  a  teacher's  allegation  of  arbitrary 
nonrenewal.  A  showing  of  poor  classroom  performance 
also  refutes  a  claim  of  arbitrary  nonrenewal.  For  exam- 
ple, teachers'  claims  of  arbitrariness  have  been  rejected 
when  it  was  shown  that  their  classroom  instruction  was 
disorganized  ;*2  or  that  students'  performance  and  motiva- 
tion were  poor:*'  or  that  proper  criticism,  suggestions,  or 
new  teaching  methods  were  rejected:*"*  or  that  performance 
was  unsatisfactory.*'  Finally,  some  courts  have  said  that 
it  is  not  arbitrary  to  not  renew  a  probationary  teacher  whose 
performance  is  generally  satisfactory  when  the  board 
believes  that  it  can  find  a  better  teacher.**  a  concept  carefiil- 
ly  examined  in  the  October  1982  issue  of  the  School  Law 
Bulletin. 


53.  Skeim  v.  Independent  School  Dist.,  305  Minn.  464,  234  N.W.2d 
806  (1975). 

54.  Shatting  v.  Dillingham  School  Dist.,  617  P.2d  9  (Alaska  1980). 

55.  Lindros  v.  Governing  Board.  103  Cal.  Rptr.  188  (1972).  See  also 
Prison  V.  Franklin  County  Bd.  of  Educ. .  596  F2d  1192  (4th  Cir  1979)  (demo- 
tion for  reading  to  class  a  student  note  that  contained  three  vulgar 
colloquialisms.) 

56.  Jinkerson  v  I^ne  County  School  Dist..  20  Or  App.  174.  531  P2d 
289  (1975);  California  Federation  of  Teachers  v  Oxnard  Elementary  Schools. 
77  Cal.  Rptr.  497  (1969);  Homan  v  Blue  Ridge  School  Dist.,  405  A. 2d  572 
(Pa.  Commw.  1979);  Boyd  v.  Mary  E.  Dill  School  Dist.  No.  51.  129  Ariz. 
422,  631  R2d  577  (1981);  Drown  \.  Portsmouth  School  Dist.,  451  F2d  1106 
(1st  Cir.  1971). 

57  Reed  v  Edgeley  Public  School  Dist.,  313  N.W.2d  775  (N.D.  1981). 

58.  Devlin  v.  Bennett,  26  Conn.  Sup.  102.  213  A.2d  725  (1965). 

59.  III. 

60.  Shatting  v  Dillingham  School  Dist.,  617  F2d  9  (Alaska  1980). 

61.  Homan  v  Blue  Ridge  School  Dist.,  405  A. 2d  572  (Pa.  Commw. 
1979). 

62.  Devlin  v.  Bennett.  26  Conn.  Sup.  102.  213  A.2d  725  (1965);  Homan 
V.  Blue  Ridge  School  Dist..  405  A. 2d  572  (Pa.  Commw.  1979):  Busker  v. 
Board  of  Educ.  295  N.W.  2d  1  (S.D.  1980). 

63.  Shatting  v  Dillingham  School  Dist.,  617  P2d  9  (Alaska  1980):  Dober- 
vich  V.  Central  Cass  Public  School  Dist.,  302  N.W.2d  745  (N.D.  1981). 

64.  Boyd  v.  Mary  E.  Dill  School  Dist.,  129  Ariz.  422,  631  P.2d  577 
(1981). 

65.  Herr  v.  Adams-Arapahoe  Joint  School  Dist..  503  P2d  353  (Colo. 
App.  1972). 

66.  See.  e.g. .  Branch  v  School  Dist..  432  F  Supp.  608  (D.  Mont.  1977). 
In  this  case  the  teacher  was  apparently  considered  to  be  above  average  in 
teaching  ability;  but  the  court  said  that  selecting  teachers  was  a  discretionary 
action  and  if  the  board  felt  that  it  could  "get  a  better  teacher  to  complement 
the  system,"  it  would  not  interfere  with  the  board's  judgment. 
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The  law  on  what  constitutes  an  arbitrary  and  cap- 
ncmus  nonrenewal  is  well  stated  in  a  1972  Indiana  deci- 
sion, Tilton  v.  Southwest  School  Corporation.^''  which  in- 
\oKed  the  nonrenewal  of  an  "average"  teacher  in  order 
that  a  better  teacher  might  be  sought.  The  court  defined 
an  arbitrary  and  capricious  action  as  a  "wilfull  and 
unreasonable  action,  without  consideration  and  in  disregard 
of  the  facts  or  circumstances  of  the  case:  action  taken 
without  some  basis  which  would  lead  a  reasonable  and 
honest  man  to  such  action."**  In  this  case,  the  board  said 
that  it  did  not  renew  the  teacher's  contract  because  "the 
instructional  contribution  made  by  [the  teacher]  to  the 
educational  program  was  not  of  a  quality  sufficiently  high 
to  merit  [his]  continuation  as  a  teacher  in  the  [school 
district]  ....  Further  it  was  determined  that  the  educa- 
tional program  in  the  social  studies  area  could  be  improved 
by  [the  teacher's]  replacement."*' 

The  trial  court  held  that  the  board's  action  was  not 
"arbitrary  and  capricious,"  and  the  appeals  court  affirmed. 
The  appeals  court  indicated  that  teacher  evaluations  would 
be  considered  in  reviewing  the  decision,  but  as  long  as 
there  was  some  basis  that  would  lead  a  reasonable  man 
to  decide  not  to  renew,  the  decision  would  not  be  found 
"arbitrary  and  capricious."^"  The  court  said  that  the 
substance  of  the  reasons  given,  if  true,  was  sufficient  to 
support  a  decision  to  not  renew,  and  in  this  case  the  prin- 
cipal's evaluations  of  the  teacher  supported  those  reasons. 
It  also  pointed  out  that  in  addition  to  the  interests  of  the 


67.  281  N.E.2d  117  (Ind  App.  1972) 

68.  Id.  at  122. 

69.  Id.  at  120. 
70   Id   at  122-2.1 


teacher  and  the  school,  the  interests  of  the  school  children 
involved  had  to  be  considered.  The  board  is  best  equipped 
to  decide  what  is  in  the  children's  best  interests  and  how 
to  achieve  the  district's  educational  goals. 

Only  about  ten  courts  have  dealt  with  the  board's  right 
to  not  renew  an  average  teacher  who  has  done  nothing 
wrong  in  order  to  seek  a  better  one.  Except  when  subter- 
fuge was  involved,  these  courts  have  adopted  the  Tilton 
rationale:  schools  have  a  legal  responsibility  to  put  the  best 
available  teacher  in  the  classroom,  and  they  do  not  act  ar- 
bitrarily when  they  do  not  reappoint  an  "average"  teacher 
in  order  to  meet  that  objective. 


Conclusion 

School  boards'  power  to  employ  and  re-employ 
teachers  is  given  on  the  assumption  that  it  will  be  used 
to  hire  and  reappoint  only  the  best  teachers  and  ad- 
ministrators that  the  board  can  employ.  For  approximate- 
ly a  third  of  probationary  teachers,  the  decision  to  renew 
will  confer  permanent  tenure,  but  whether  tenure  is  at  issue 
or  not.  there  are  few  restraints  on  the  board's  right  to  say 
that  the  employment  ends  with  the  current  contract.  For 
that  decision  to  be  arbitrary  or  capricious,  there  must  be 
an  "abuse  of  board  discretion."  As  the  cases  just  review- 
ed show,  that  abuse  exists  when  the  decision  was  made 
for  petty  or  fickle  reasons  that  have  no  justifiable  educa- 
tional basis  or  when  the  decision  was  unconstitutionally 
discriminatory.  But  when  the  school  board  has  acted  in 
good  faith  for  reasons  it  thinks  probably  will  improve  the 
instructional  programs— which  includes  not  renewing  an 
"average"  teacher  in  order  to  look  for  a  better  teacher — 
its  decision  will  stand. 


Medical  Examinations 
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power  to  order  examinations  and  challenges  to  the  exer- 
cise of  that  power. 

A  school  board's  authority  is  grounded  in  the  fact  that 
state  legislatures  have  plenary  power  to  establish,  conduct, 
and  regulate  public  education.  Local  responsibility  for 
elementary  and  secondary  schools  has  been  delegated  to 
district  boards  of  education.  These  boards  have  powers 
specified  or  implied  in  state  law  and  such  other  powers 


as  may  be  reasonably  necessary  to  achieve  the  purposes 
of  the  granted  powers.  Boards  have  both  the  authority  to 
make  rules  and  regulations  consistent  with  legislative  policy 
and  great  discretion  in  exercising  these  powers. 

As  part  of  their  duty  to  protect  students  from  harm 
and  to  operate  the  schools  efficiently,  boards  have  general 
control  over  the  terms'  and  conditions  of  employment.  It 
is  well  established  that  school  boards  have  the  right  and 
the  obligation  to  determine  the  fitness  of  teachers.-  Within 


1.  Some  states  have  mandated,  uniform  contracts.  North  Carolina  no 
longer  has  a  state-mandated  contract,  but  many  of  the  conditions  of  employ- 
ment are  settled  by  statute— e.g.,  sick  leave,  vacations,  certification  re- 
quirements, etc. 

2.  Adier  v.  Board  of  Educ,  342  U.S.  485  (1952). 
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this  authority  boards  have  the  right  to  require  a  teacher 
to  answer  reasonable  questions  about  his  or  her  fitness.' 
This  determination  may  cover  not  only  physical  well-being 
but  also  mental  health,  an  area  of  fitness  in  which  the  board 
itself  does  not  have  the  expertise  to  question  the  teacher 
or  to  evaluate  his  answers.  The  board's  right  to  order  a 
teacher  to  submit  to  an  examination  is  viewed  as  an  ex- 
tension of  its  authority  to  require  a  teacher  to  answer  ques- 
tions on  general  fitness."* 

The  authority  is  given  explicitly  by  statute  in  many 
states,  but  even  when  it  is  not,  it  almost  certainly  would 
be  considered  a  power  necessary  for  the  board  to  fulfill 
its  responsibilities  as  an  employer.  It  is  universally  agreed 
that  unfit  teachers  do  not  belong  in  schools,  and  courts 
have  consistently  held  that  requiring  a  medical  evaluation 
of  a  teacher  is  rationally  related  to  the  goal  of  safe  and 
efficient  public  education.'  A  physical  or  psychological 
problem  may  impair  a  teacher's  performance,  and  either 
difficulty  may  be  cause  for  dismissal.  The  compelled 
medical  examination  is  designed  to  give  the  board  the  facts 
it  needs  to  determine  whether  a  teacher  is  fit  and  well  suited 
to  be  put  in  control  of  a  group  of  children. 


Circumstances  Leading  to  Examinations 

The  requirement  of  a  pre-employment  physical  ex- 
amination is  common  and  generally  accepted.*  Some 
school  systems  have  even  required  that  all  teachers  have 
an  annual  examination  and  that  certain  groups,  such  as 
those  returning  from  sick  leave'  or  from  suspension 
because  of  disability,*  supply  certification  of  their  good 
health. 

Sometimes,  however,  a  particular  teacher  may  be  sin- 
gled out  and  ordered  to  undergo  an  examination.  The  basis 


3.  Beilan  v.  Board  of  Educ.  357  U.S.  399  (1958).  (The  fact  that  con- 
stitutional rights  are  ensured  by  the  First  Amendment  does  not  preclude  school 
administrators  from  legitimately  questioning  a  teacher  about  activities  that 
adversely  affect  classroom  teaching.). 

4.  Kochman  v  KeansburgBd.  of  Educ,  124  N.J.  Super.  203,  305  A. 2d 
807  (1973). 

5.  Kg..  Gargiul  v.  Tompkins.  7(M  F.2d  661  (2d  Cir.  1983):  Dusanek 
v.  Hannon.  677  F.2d  538  (7th  Cir.  1982),  cert,  denied,  sub  nom.  Dusanek 
V.  O'Donnell,  103  S.  Ct.  379  (1982). 

6.  Butcf..  Ferndale  Educ.  Ass'n  v.  School  Dist.,  67  Mich.  App.  645. 
242  N.W.2d  481  (1976).  Although  the  examination  was  termed  a  pre- 
employment  physical,  the  teacher  had  been  hired  and  paid  before  the  ex- 
amination and  fired  after  it.  He  was  an  "employee  in  fact."  His  summary 
dismissal  because  of  an  alleged  potentially  incapacitating  nervous  disorder 
caused  by  homosexuality  without  a  hearing  on  the  accuracy  of  the  doctor's 
report  was  a  denial  of  due  process. 

1.  Gargiul.  704  F2d  at  661. 

8.  Board  of  Trustees  v.  Superior  Court,  274  Cal.  App.  2d  377,  79  Cal. 
Rptr  58  (1969)  (need  for  current  information  to  determine  a  teacher's  fitness 
justifies  a  compelled  examination). 


for  the  order  may  be  observations  by  the  principal,  by  other 
teachers,  or  by  students.'  A  teacher's  behavior  outside  of 
school  may  also  be  considered  if  it  indicates  a  problem 
that  may  affect  the  classroom.  For  example,  the  First  Cir- 
cuit Court  of  Appeals  held  that  a  superintendent's  order 
that  a  teacher  obtain  a  psychiatrist's  statement  of  fitness 
to  teach  was  justified,  even  though  no  one  in  the  school 
had  observed  inappropriate  behavior.'"  The  order  was 
based  instead  on  bizarre  statements  the  teacher  had  made 
in  a  malpractice  action  against  his  doctor  The  court  found 
that  while  the  teacher  was  free  to  make  the  statements, 
the  superintendent  was  not  precluded  from  using  them  as 
the  reason  for  ordering  an  examination.  In  another  case 
a  court  held  that  the  board's  decision  to  order  a  medical 
examination  on  the  basis  of  complaints  from  parents  and 
on  the  teacher's  threats  of  lawsuits  against  specific  parents 
was  proper." 


Challenges  to  Compelled  Examinations 

An  order  for  an  examination  may  create  a  conflict  be- 
tween the  board's  need  for  information  and  the  teacher's 
perception  of  the  order  as  harassment  or  even  as  a  method 
of  getting  rid  of  a  critic.  These  conflicts  are  usually  resolved 
without  resort  to  the  courts.  Those  cases  that  have  been 
litigated  have  raised  four  types  of  challenges  to  the  order: 
(1)  The  statute  or  regulation  itself  is  unconstitutional;  (2) 
the  board  failed  to  comply  with  the  terms  of  the  statute; 
(3)  the  board  exceeded  its  authority  in  ordering  the  ex- 
amination; (4)  the  board  acted  unreasonably  toward  this 
particular  teacher. 

Constitutionality  of  Compelled  Examinations 

A  former  teacher  challenged  the  constitutionality  of 
a  Louisiana  school  board's  policy  requiring  each  classroom 
teacher  to  submit  to  an  annual  examination  by  a  physician 
of  his  or  her  choice  and  to  have  the  physician  send  his 
conclusion  about  the  teacher's  fitness  to  the  board. '^  The 
court  agreed  with  the  teacher  that  this  was  an  invasion  of 
privacy  but  upheld  the  requirement  as  a  reasonable  intru- 
sion. There  was  substantial  evidence  that  all  the  points 
covered  on  the  examination  form  supplied  by  the  school 


9.  Newman  V.  Board  of  Educ. .  443  ESupp.  994  (E.D.N.Y.  1977),  re\''d. 
594  R2d  299  (2d  Cir.  1979). 

10.  Lyons  v.  Sullivan,  602  F2d  7  (1st  Cir.),  cert,  denied.  444  U.S.  876 
(1979). 

11.  Application  of  Munter.  225  N.Y.S.2d  1008,  ajfd  sub  nom.  Munter 
V.  Theobald,  17  A.D.2d  854,  233  N.Y.S.2d  10L5  (Sup.  Ct.  1962). 

12.  Pitcher  v.  Iberia  Parish  School  Bd.,  280  So.  2d  603  (La.  App.  1973). 
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It  is  universally  agreed  that  unfit  teachers 
do  not  belong  in  schools,  and  courts  have  con- 
sistently held  that  requiring  a  medical  evalua- 
tion of  a  teacher  is  rationally  related  to  the  goal 
of  safe  and  efficient  public  education. 


were  at  least  indirectly  related  to  the  teacher's  ability  to 
perform  her  duties  now  or  in  the  near  future.'^ 

Just  as  every  teacher  in  a  school  system  may  be  ordered 
to  undergo  a  medical  examination  as  a  condition  of  employ- 
ment, a  particular  teacher  may  be  ordered  to  submit  to 
an  examination.  The  state,  through  its  agent  the  local  school 
board,  must  retain  the  right  to  remove  a  physically  or  men- 
tally unwell  teacher  from  the  classroom.  Therefore  a  pro- 
cedure is  needed  for  obtaining  information  about  teachers' 
fitness.  Because  of  this  need,  an  order  for  an  examination 
based  on  a  teacher's  disability  that  could  impair  perfor- 
mance is  permissible.'" 

A  New  Jersey  statute  was  challenged  as  unconstitu- 
tional by  a  teacher  ordered  to  undergo  a  psychiatric 
examination."  The  statute  permitted  the  board  to  require 
"individual  psychiatric  or  physical  examinations  of  any 
employee,  whenever,  in  the  judgment  of  the  board,  an 
employee  shows  evidence  of  deviation  from  normal 
physical  or  mental  health."  The  court  construed  the  statute 
in  a  manner  designed  to  fulfill  the  legislative  intent  of  allow- 
ing the  board  to  determine  the  fitness  of  a  teacher  while 
preventing  harassment  of  any  teacher  Examinations  could 
be  required  if  evidence  existed  of  a  "harmful,  significant 
deviation  from  normal  mental  health  affecting  the  teacher's 
ability  to  teach,  discipline,  or  associate  with  children  of 
the  age  of  the  children  subject  to  the  teacher's  control." 

The  court  stated  that  this  interpretation  supplied  suf- 
ficient standards  to  guide  the  board  and  to  indicate  to 
teachers  what  behavior  might  result  in  an  examination.  The 
court  was  satisfied  that  this  specificity  disposed  of  the 
claims  that  the  statute  was  unconstitutional  because  of  over- 
breadth or  vagueness.  (Overbreadth  refers  to  a  regulation 
that  impinges  on  a  fundamental  right  in  an  unnecessarily 
broad  way  or  is  beyond  the  public's  need  for  protection; 


vagueness  refers  to  a  failure  to  put  individuals  on  notice 
as  to  what  conduct  is  commanded  or  forbidden.) 

The  court  also  disagreed  with  the  teacher's  conten- 
tion that  the  statute  was  an  impermissible  invasion  of 
privacy.  It  reasoned  that  any  statute  that  impinges  on  a  fun- 
damental right  must  be  founded  on  a  compelling  state  in- 
terest that  outweighs  the  private  right.  Protection  of  school 
children  from  persons  who  are  not  mentally  healthy  is  a 
compelling  state  interest.  Therefore,  although  the  statute 
allowed  the  state  to  intrude  on  a  teacher's  rights  of  associa- 
tion, expression,  and  privacy,  it  was  still  constitutional. 

Compliance  with  the  Statute 

Several  suits  have  challenged  a  school  district's  failure 
to  comply  with  the  terms  of  the  statute.  Teactiers  in  New 
York  City  who  refused  to  submit  to  examinations  were 
charged  with  insubordination  and  disciplined.  They  sued, 
claiming  that  the  board  had  not  followed  the  statutory 
procedure.'*  The  statute  allows  the  superintendent  to  order 
an  examination  whenever  the  teacher's  superior  files  a  writ- 
ten request  asking  for  the  order.  The  court  held  that,  to 
protect  teachers  from  harassment,  the  report  must  be  more 
than  a  mere  request;  it  must  contain  the  facts  and  cir- 
cumstances upon  which  the  request  is  based.  Therefore, 
teachers  who  refused  to  undergo  examinations  based  on 
inadequate  reports  had  not  been  insubordinate." 

Scope  of  the  Board's  Authority 

A  board's  authority  to  order  a  medical  examination 
has  been  challenged  on  several  occasions  as  being  beyond 
the  power  conferred  on  it  by  state  statute.  An  Illinois  statute 
stated  that  the  board  may  "from  time  to  time  require  an 
examination  of  any  employee  by  a  physician  licensed  to 
practice  medicine  and  surgery  in  all  its  branches."'*  A 
teacher  challenged  the  board's  right  to  order  him  to  undergo 
a  psychiatric  exmination,  since  there  was  no  specific 
reference  to  this  type  of  examination  in  the  statute."  The 
court  rejected  the  argument,  finding  that  there  were  no 
words  limiting  the  type  of  examination  and  that  psychiatrists 
are  within  the  definition  of  "physicians"  as  it  is  used  in 
the  statute.  The  court  stated  that  any  construction  of  the 
statute  that  excludes  psychiatric  examinations  would  leave 
a  board  with  no  recourse  against  a  teacher  who  displayed 
signs  of  mental  instability.  The  legislature  did  not  intend 


13.  The  court  acknowledged  that  this  latter  consideration  did  not  relate 
10  the  teacher's  current  performance  but  felt  that  it  is  important  to  the  board's 
planning  function.  However,  since  the  board  received  only  the  physician's 
conclusion  about  the  teacher's  current  fitness,  logically  only  questions  relating 
to  that  fitness  should  have  been  permitted. 

14.  Dusanek.  677  F.2d  at  538. 

15.  KiKhman.  124  N.J.  Super,  at  203.  The  statute  was  N.J.  Stat.  Ann. 
18A:16-2  (West  1968). 


16.  N.Y.  Educ.  Law  §  2568  (McKinney  1981). 

17.  See.  e.g. .  Gordon  v.  Board  of  Educ,  26  A.D.2d  545,  270  N.Y.S.2d 
817  (1966);  Groad  v.  Jansen,  B  Misc.  2d  741,  173  N.Y.S.2d  946  (Sup.  Ct. 
1958). 

18.  III.  Rev.  Stat.  ch.  122  §  24-5  (1962). 

19.  Tetmeir  v.  Boaid  of  Educ,  5  111.  App.  3d  982.  284  N.E.2d  380  (1972). 
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that  the  school  board  be  forced  to  wait  until  the  aberrant 
behavior  became  so  marked  that  it  constituted  grounds  for 
dismissal. 

Language  in  other  statutes  may  be  more  vulnerable 
to  this  same  attack.  For  example.  North  Carolina's  G.S. 
115C-323  requires  an  employee  to  provide  certification  that 
he  is  free  from  any  disease,  physical  or  mental,  that  would 
impair  his  ability  to  perform  his  duties.  The  statute  also 
permits  a  local  board  or  superintendent  to  require  any 
employee  to  "take  a  physical  examination  when  deemed 
necessary."^"  The  right  of  a  board  or  superintendent  to 
order  a  psychiatric  examination  under  this  provision  has 
never  been  tested  in  court;  the  authority  is  less  clear  in 
North  Carolina  law  than  in  the  Illinois  statute. 

Application  to  a  Particular  Teacher 

Compelled  medical  examinations  have  also  been 
challenged  as  an  unconstitutional  or  unreasonable  applica- 
tion of  the  stamte  to  a  particular  teacher.  Courts  consistently 
refuse  to  substitute  their  judgment  for  the  board's  if  there 
is  a  rational  basis  for  the  board's  action.^'  If  the  board's 
decision  is  based  on  a  discretionary  exercise  of  its  valid 
authority  and  complies  with  the  procedural  requirements 
of  the  law,  it  will  be  upheld.  But  the  board's  discretion 
is  not  without  limits.  Its  power  must  be  exercised 
reasonably— that  is,  for  a  purpose  related  to  the  educational 
process  or  to  the  working  relationship  within  the  school. 
A  court  will  invalidate  board  action  that  is  found  to  be 
arbitrary  or  capricious. 

A  board's  order  that  she  undergo  a  complete  medical 
examination  was  challenged  by  a  female  tenured  teacher 
who  was  ready  to  return  to  work  after  an  extended  sick 
leave. 22  She  would  be  permitted  to  work  only  after  she 
had  passed  the  examination.  The  board  ordered  her  to  see 
its  physician,  a  male.  She  refused  but  offered  to  see  any 
female  physician  selected  by  the  board,  at  her  own  expense. 
The  applicable  statute^^  would  not  have  prohibited  this, 
but  the  board  refused.  The  teacher  was  placed  on  leave 
without  pay  because  of  this  refiisal  and  eventually  dismissed 
on  grounds  of  insubordination  and  incompetency.  In  an 
action  under  42  U.S.C.  §  1983,  the  teacher  claimed  that 
the  order  violated  her  right  to  privacy.  The  federal  district 
court  dismissed  her  claim,  holding  that  her  refusal  to  be 
examined  by  a  male  physician  was  not  a  constitutionally 
protected  right  but  was  based  on  a  "mere  predilection" 


male  physicians.  The  court  also  found  that  the 
board's  actions  were  not  wholly  unreasonable. 

The  Second  Circuit  Court  of  Appeals  reversed, 
holding  that  the  teacher  had  a  claim  under  Section  1983 
which  authorizes  a  person  to  sue  and  recover  damages  from 
a  public  official  who  has  violated  one  of  that  person's 
federal  constitutional  or  statutory  rights.  The  court  stated 
that  her  preference  should  be  considered  more  than  a  mere 
personal  predilection,  but  did  not  rule  on  whether  she  had 
a  fundamental  right  to  be  examined  by  a  female  physician. 
Instead  the  court  analyzed  the  case  as  a  question  of  substan- 
tive due  process.  Because  the  teacher  was  tenured,  she  had 
a  property  interest  in  continued  employment  and  was  en- 
titled to  substantive  (as  well  as  procedural)  safeguards 
against  deprivation  of  that  interest.  Principles  of  substan- 
tive due  process  require  that  any  board  action  that  impairs 
her  property  interest  have  a  rational  relationship  to  a  pro- 
per governmental  interest;  arbitrary  action  is  impermissi- 
ble. The  court  found  that  protecting  the  welfare  of  students 
is  a  legitimate  governmental  objective  and  requiring  a 
medical  evaluation  of  a  teacher's  fitness  is  rationally  related 
to  that  goal,  but  this  objective  could  have  been  met  equal- 
ly well  had  the  teacher  been  examined  by  a  female  physi- 
cian. Thus  the  demand  that  she  see  a  male  doctor,  in  light 
of  her  strong  feelings  and  offer  to  see  any  female  physi- 
cian selected  by  the  board,  was  unreasonable  and  arbitrary. 

Another  challenge  to  the  application  of  a  statute  was 
brought  by  a  tenured  high  school  teacher  who  was  ordered 
to  undergo  a  psychiatric  examination  after  he  became  presi- 
dent of  the  New  Jersey  Gay  Alliance  and  publicly  pro- 
moted the  Alliance."  Before  issuing  this  order,  the  board 
had  consulted  with  one  psychiatrist  who  stated  that  the 
teacher's  public  behavior  indicated  a  strong  possibility  of 
harm  to  the  students  as  a  result  of  their  association  with 
him  and  a  second  psychiatrist  who  stated  that  the  teacher's 
behavior  showed  a  significant,  harmful  deviation  from  nor- 
mal mental  health.  The  examination  was  sought  for  the 
teacher's  public  activities,  not  for  conduct  either  in  or  out 
of  the  classroom  with  respect  to  any  student.  The  court 
agreed  with  the  school  board  that  it  was  not  interfering 
with  the  teacher's  right  to  express  his  opinions  on  a  mat- 
ter of  public  concern,  and  it  further  held  that  since  his 
public  behavior  indicated— at  least  to  two  psychiatrists- 
possible  unfitness  to  teach,  the  board  could  use  that 
behavior  as  the  basis  for  ordering  an  examination." 


20.  N.C.  Gen.  Stat,  §  115C-323  (1983). 

21.  See,  e.g. ,  Board  of  Educ.  v.  McCluskey.  458  U.S.  966  (1982);  Wood 
V.  Strickland.  420  U.S.  308  (1975). 

22.  Gargiul  v.  Tompkins,  525  F.  Supp.  795  (N.D.N.Y.  1981),  affd  in 
pan,  rev'd  in  part,  7CW  F.2d  661  (2d  Cir   1983). 

23.  N.Y.  Educ.  Law  §  913  (McKinney  1969). 


24.  Gish  V.  Board  of  Educ,  145  N.J.  Super.  96.  366  A. 2d  1337  (1976), 
cert,  denied,  434  U.S.  879  (1977).  (This  suit  was  brought  by  the  same  teacher 
who  challenged  the  constitutionality  of  the  statute  in  Kochman.  supra  note  A). 

25.  The  result  might  be  different  now.  Homosexuality  per  se  has  been 
dropped  by  the  American  Psychiatric  Association  as  a  mental  illness. 
Diagnostic  and  Statistical  Manual  of  Mental  Disorders  (3d  ed.  1980). 
It  is  not  clear  whether  a  school  system  can  take  action  against  a  teacher  on 
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An  order  for  an  examination  may  create  a 
conflict  between  the  board's  need  for  informa- 
tion and  the  teacher's  perception  of  the  order 
as  harassment  or  even  as  a  method  of  getting  rid 
of  a  critic. 


Selection  of  a  Physician 

A  statute  or  regulation  may  specify  who  is  to  select 
the  physician  to  conduct  a  compelled  medical  examina- 
tion. An  explicit  grant  of  this  power  to  school  boards  has 
not  been  successfully  challenged  when  the  selection  was 
done  in  a  reasonable  manner.  A  statute  may  offer  an 
employee  a  choice  of  seeing  a  physician  selected  and  paid 
by  the  board  or  one  selected  by  the  employee,  approved 
by  the  board,  and  paid  by  the  employee.^*  Pre-employment 
and  annual  examinations  are  typically  at  the  employee's 
expense  and  with  a  physician  selected  by  the  employee. 

When  a  statute  does  not  clearly  authorize  the  board 
to  choose  the  physician,  its  selection  has  been  challenged. 
After  being  dismissed  for  his  refusal  to  undergo  a  psychia- 
tric examination,  a  teacher  argued  that  the  board  had  no 
right  to  insist  that  he  see  a  psychiatrist  it  had  selected." 
The  teacher  claimed  that  he  had  acted  reasonably  in  selec- 
ting a  psychiatrist  he  preferred  to  see  and  that  the  board 
should  have  respected  his  choice.  The  court  disagreed,  fin- 
ding that  as  long  as  the  board  had  selected  a  competent 
psychiatrist  in  an  unbiased  way,  the  teacher  was  obliged 
to  see  that  psychiatrist. 

Selection  of  a  psychiatrist  is  a  complicated  issue 
because  there  are  many  theories  of  mental  health  and  con- 
flicting views  about  appropriate  treatment  for  problems. 
A  teacher  might  also  request  a  clinical  psychologist  rather 
than  a  psychiatrist  for  evaluation  of  a  nonphysical  problem. 
Although  statutes  do  not  specifically  mention  nonphysi- 
cians,  a  board  would  presumably  have  the  discretion  to 
permit  such  a  choice. 


Consequences  of  an 
Order  for  an  Examination 

Once  a  proper  order  for  a  medical  examination  has 
been  issued,  the  teacher  either  will  or  will  not  have  the 
examination.  Refusal  to  comply  with  the  order  is  treated 
like  any  other  refusal  by  a  teacher  to  meet  reasonable 
obligations.  The  teacher's  failure  to  undergo  the  examina- 
tion may  result  in  disciplinary  action  against  him  or  her 
for  insubordination  (the  intentional  refusal  to  obey  a  direct 
order,  reasonable  in  nature,  and  given  by  one  with  pro- 
perty authority).  Refusal  to  obtain  an  annual  statement  of 
fitness  was  valid  reason  for  discharge,  according  to  a  Loui- 
siana Court. 2*  In  another  case  the  Second  Circuit  found 
refusal  to  undergo  a  psychiatric  examination  to  be  a  suffi- 
cient reason  to  suspend  a  tenured  guidance  counselor." 
In  New  York  a  teacher  returning  from  sick  leave  was  not 
entitled  to  salary  for  the  time  she  was  not  permitted  to  teach 
solely  because  she  did  not  supply  the  required  medical 
verification  of  her  ability  to  resume  her  normal  duties.'" 

If  a  teacher  complies  with  the  order  for  an  examina- 
tion and  is  found  fit  to  teach,  the  matter  is  closed.  But 
if  he  or  she  undergoes  the  examination  and  is  found 
medically  unfit,  several  results  are  possible.  The  finding 
may  lead  to  the  initiation  of  dismissal  proceedings,  or  it 
may  be  the  basis  for  a  decision  not  to  renew  a  probationary 
teacher.^'  A  teacher  may  be  ineligible  for  service  until  proof 
of  recovery  satisfactory  to  the  board  is  furnished"  or  may 
be  placed  on  an  involuntary  leave  of  absence." 


Procedural  Due  Process 
and  the  Compelled  Medical  Examination 


The  Fourteenth  Amendment  prevents  a  state  from 
depriving  any  person  of  a  property  or  liberty  interest 
without  due  process  of  law.  Due  process  has  two  facets— 
substantive^'*  and  procedural.  While  procedural  due  pro- 
cess is  a  flexible  concept,  its  basic  requirements  are  notice 
and  the  opportunity  for  a  hearing  before  an  impartial 
tribunal.  Once  it  has  been  determined  that  a  property 
and/or  a  liberty  interest  is  involved  and  that  due  process 


the  basis  of  homosexuality  alone.  Gaylord  v.  Tacoma  School  Dist.  No.  10. 
88  Wash.  2(i  286.  559  P.2d  1340  (1977).  cert,  denied.  434  U.S.  879  (1977) 
(the  mere  fact  that  the  board  knew  of  the  teacher's  homosexuality  was  suffi- 
cient to  establish  impairment  of  teaching  effectiveness).  Contra  Morrison 
V.  State  Bd.  of  Educ  .  1  Cal  .3d  214,  461  P.2d  375.  82  Cal.  Rptr.  175  (1969). 
(A  relationship  must  be  established  between  the  questionable  behavior  and 
fitness  to  teach  in  order  for  sanctions  to  be  imposed). 

26.  £.«,,  N.J.  Rev.  Stat.  §  18A:16-3  (1968). 

27.  Tetmcir.  5  III.  App.  3d  at  982. 


28.  Pitcher.  280  So.  2d  at  603. 

29  Buck  V  Bd.  of  Educ.  553  F.2d  315  (2d  Cir.  1977).  cert,  denici 
438  U.S.  904  (1978). 

30.  Kurzius  v.  Board  of  Educ,  81  A.D.2d  827,  438  N.Y.S.2d  824  (1981 

31.  Coriou  V.  Nyquist.  33  A.D.2d  580,  304  N.Y.S.2d  486  (1969). 

32.  Hoffman  v.  Jannarone,  401  P.  Supp.  1095  (D.N.J.  1975),  affd  i 
part,  revd  in  part.  532  E2d  746  (1976). 

33.  Newman,  443  F  Supp.  at  994,  revd.  594  E2d  at  299. 

34.  See  supra  note  15  and  associated  text. 
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must  be  provided,  the  question  becomes  what  process  is 
due.  Each  of  these  issues  may  arise  when  a  medical  ex- 
amination is  ordered. 

Property  Interests 

A  property  interest  is  a  legitimate  claim  of  entitlement, 
created  by  state  law,  to  continued  public  employment." 
Tenure  gives  such  a  claim,  as  does  an  untenured  teacher's 
contract  for  the  length  of  the  contract.  If  an  order  for  a 
medical  examination  is  accompanied  by  any  infringement 
of  a  teacher's  property  interest,  such  as  suspension  without 
pay,"  that  teacher  has  a  right  to  due  process  procedures. 


Liberty  Interests 

If  no  property  interest  is  involved,  an  individual  has 
a  right  to  due  process  procedures  only  if  he  is  deprived 
of  a  liberty  interest.  A  liberty  interest  is  created  when  the 
state  has  stigmatized  a  teacher  by  publicizing"  a  charge 
against  him  that  seriously  damages  his  reputation  in  the 
community''  and  also  injures  current  employment  or  fiature 
employment  opportunities."  When  faced  with  the  ques- 
tion whether  there  has  been  a  deprivation  of  liberty,  courts 
have  developed  a  "stigma  plus"  test:  For  due  process  to 
be  mandatory,  the  person  must  have  been  stigmatized  in 
connection  with  a  denial  of  a  right  or  status  previously 
recognized  under  state  law.""  A  person  deprived  of  a  liberty 
interest  in  this  way  must  be  given  an  opportunity  to  clear 
his  name. 

The  courts  haye  considered  whether  an  order  to 
undergo  an  examination,  without  any  implication  of  a 
teacher's  property  interest  in  his  job,  is  a  deprivation  of 
a  liberty  interest  and  in  several  cases  decided  before  the 
"stigma  plus"  test  found  that  it  is."'  In  a  more  recent  case 


35.  Bishop  V.  Wood,  426  U.S.  341  (1976);  Board  of  Regents  v.  Roth, 
408  U.S.  564  (1972)-.  Perry  v.  Sindermann,  408  U.S.  593  (1972). 

36  See.  e.g. .  N.C.  Gen.  Stat.  §  1150-325(0  and  (f)(1)  (1983)  for  suspen- 
sion that  may  accompany  an  order  for  an  examination. 

37.  Bishop.  426  U.S.  at  341.  Publication  may  be  made  directly  by  the 
board  in  an  open  meeting  or  indirectly  through  placing  the  information  in 
the  employee's  file  to  which  potential  employers  have  access.  See,  e.g. ,  Buhr 
V.  Buffalo,  509  F.2d  1196  (8th  Cir.  1974).  But  see  Codd  v.  Vegler.  429  U.S. 
624  (1977)  (only  if  employer  creates  and  disseminates  false  and  defamatory 
information  about  the  employee  in  connection  with  a  termination  not  infring- 
ing on  a  property  interest  is  a  hearing  required). 

38.  Roth.  408  U.S.  at  573. 

39.  Paul  V.  Davis.  424  U.S.  693  (1976). 

40.  See,  e.g..  In  re  Selcraig.  705  F.2d  789  (5th  Cir.  1983);  Moore  v. 
Otero.  557  F.2d  435  (5th  Cir.  1977). 

41.  Hoffman.  401  F  Supp.  at  1095  (deprivation  of  liberty  caused  by  label 
of  incompetence).  Stewan  v.  Pearce.  484  F2d  1031  (9th  Cir.  1973)  (stigma 
created  because  order  implied  that  there  existed  both  reasonable  grounds 
for  the  order  and  mental  unfitness  for  the  job). 


a  teacher  complained  that  he  was  denied  due  process 
because  he  was  not  permitted  to  cross-examine  the 
psychiatrists  with  whom  the  board  had  consulted  before 
ordering  the  examination. "^  The  court  stated  that  the  prin- 
ciples of  due  process  do  not  apply  to  this  situation,  since 
in  deciding  whether  to  order  the  examination  the  board 
was  not  deciding  whether  to  impose  a  sanction  or  penal- 
ty. This  court  viewed  the  order  to  submit  to  a  psychiatric 
examination  as  depriving  the  teacher  of  nothing  but  his 
time.  The  fact  that  the  teacher  believed  that  he  was  deprived 
of  something  more  could  not  determine  the  board's 
obligations. 

By  itself,  a  confidential  order  for  a  medical  examina- 
tion would  not  raise  a  liberty  interest.  The  law  of  due  pro- 
cess is  not  well  settled;  it  is  not  always  possible  to  predict 
whether  a  liberty  interest  is  involved  if  any  other  factor 
is  present."' 

What  Process  Is  Due 

Once  procedural  due  process  rights  are  triggered, 
whether  by  deprivation  of  a  property  interest  or  of  a  liberty 
interest,  it  must  be  determined  what  process  is  due.  This 
question  is  answered  by  balancing  the  private  interests  af- 
fected against  the  government's  need  to  deprive  the  in- 
dividual of  his  property  or  liberty  interest."" 

A  school  board  that  orders  a  teacher  to  undergo  a 
medical  examination  may  need  to  remove  the  teacher  from 
the  classroom.  The  removal  may  be  made  without  notice 
or  a  pre-suspension  hearing."'  As  the  Second  Circuit  has 
recognized,  the  risk  of  harm  is  so  great  if  a  teacher  believed 
to  be  mentally  unfit  is  permitted  to  continue  teaching  that 
due  process  rights  can  be  satisfied  through  a  post- 
suspension  hearing."* 

In  a  recent  Seventh  Circuit  case  a  tenured  teacher 
ordered  to  undergo  a  psychiatric  examination  was  found 
unfit  to  continue  teaching.*''  He  claimed  that  the  options 
offered  to  him  of  requesting  a  leave  of  absence  for  illness 
or  of  being  discharged  violated  due  process.  The  court 
recognized  his  property  interest  in  his  job  but  held  that 
giving  him  the  choice  of  defending  himself  in  a  proper 
dismissal  hearing  or  of  voluntarily  accepting  a  change  in 


42.  Gish.  145  N.J.  Super.  96.  366  A. 2d  1337. 

43.  See.  e.g. .  Dennis  v.  S  &  S  Consolidated  Rural  High  School  Dist., 
577  F2d  338  (5th  Cir.  1978)  (damage  to  a  teacher's  reputation,  not  in  itself 
a  deprivation  of  liberty,  plus  nonrenewal  of  an  untenured  teacher's  contract, 
not  in  itself  a  deprivation  of  property,  combined  to  state  a  claim  for  depriva- 
tion of  a  liberty  interest). 

44.  See  Mathews  v.  Eldridge,  424  U.S.  319  (1976). 

45.  See.  e.g..  N.C.  Gen.  Stat.  §  115C-325(f)  (Supp.  1981). 

46.  Newman,  594  F2d  at  299. 

47.  Dusanek,  677  F2d  at  538. 


job  status,  when  the  state  had  acted  reasonably  in  order- 
ing the  examination,  met  due  process  requirements. 

The  School  Board  As  an  Impartial  Tribunal 

A  teacher  entitled  to  a  due  process  hearing  is  entitled 
to  appear  before  impartial  tribunal.''*  It  has  been  argued 
unsuccessfully  that  a  hearing  for  further  action  based  on 
the  results  of  the  examination  violates  procedural  due  pro- 
cess because  the  school  board  is  not  an  impartial  hearer.*' 
A  teacher  contended  that  since  the  board  had  already  made 
a  finding  that  the  teacher  needed  a  psychiatric  examina- 
tion, it  was  being  called  on  merely  to  affirm  its  own  judg- 
ment. The  court  found  this  argument  without  merit,  since 
the  board  must  continually  re-examine  the  qualifications 
of  the  teachers  it  selects;  the  board's  involvement  in  the 
events  preceding  the  hearing  was  not  enough  to  demonstrate 
that  it  was  too  biased  to  give  the  teacher  a  fair  hearing. 

Conclusion 

The  authority  to  order  a  teacher  to  undergo  a  medical 
examination  is  justified  by  the  state's  interest  in  protec- 
ting the  school  community  from  harm  and  in  operating 
efficient  schools.  The  board's  power  in  this  sensitive  area 
should  never  be  used  to  punish  or  harass  a  teacher  or  to 
reflect  a  personal  moral  judgment  made  by  the  teacher's 
supervisor  or  a  board  member.  The  board's  concern  should 
be  only  with  the  teacher's  fitness,  for  the  state  also  has 
an  interest  in  attracting  and  keeping  good  teachers  by 
treating  them  fairly  and  respecting  their  rights. 

In  preparing  a  policy  or  dealing  with  an  immediate 
situation,  several  points  should  be  remembered; 

( 1 )  If  there  is  a  statute  governing  this  situation,  the  pro- 
cedures it  sets  out  should  all  be  followed.  Statutes 
are  often  very  broadly  worded— for  example.  North 
Carolina's  G.S.  115C-323  provides  that  a  teacher  can 
be  ordered  to  have  a  physical  examination  "whenever 
necessary."  This  imprecision  makes  it  important  for 
the  local  board  to  adopt  specific  guidelines. 

(2)  The  teacher  should  be  given  a  written  statement  of 
reasons  why  the  examination  is  being  ordered,  in- 
cluding the  facts  and  circumstances  leading  to  this 
conclusion. 

(3)  The  teacher  should  be  informed  of  the  nature  of  the 
examination. 

(4)  The  consequences  of  a  failure  to  comply  with  the 
order  and  the  possible  uses  for  the  results  of  the  ex- 
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amination  should  be  stated  in  the  board  policy,  a  copy 
of  which  should  accompany  the  order.  They  should 
not  be  repeated  in  the  letter  to  the  teacher,  since  it 
is  best  to  start  with  the  assumption  that  the  teacher 
will  comply  with  the  order. 

(5)  The  policy  should  state  who  will  select  the  physician 
and  whether  a  clinical  psychologist  may  be  seen  in- 
stead of  a  psychiatrist  for  a  nonphysical  problem. 

(6)  If  the  teacher  must  see  a  board-selected  physician, 
reports  from  the  teacher's  own  physician  should  be 
accepted  if  he  offers  them. 

(7)  A  teacher's  preference  to  be  examined  by  a  physician 
of  the  same  sex  should  be  respected. 

(8)  A  teacher  may  request  that  his  own  physician  or  other 
personal  representative  be  permitted  to  accompany 
him  to  the  examination.  A  policy  on  such  requests 
should  be  carefully  developed,  particularly  for 
psychiatric  examinations. 

(9)  If  there  is  a  collective  bargaining  agreement  in  ef- 
fect, it  should  be  determined  whether  a  dispute  about 
the  need  for  the  examination  is  covered  by  arbitration. 

(10)  The  board  and  administration  should  be  aware  of  any 
infringement  on  a  liberty  or  property  interest,  and 
due  process  procedures  should  be  offered  if  either 
interest  is  affected. 


48.  See  Withrow  v.  Larkin.  421  U.S.  35  (1975). 

49.  Hoffman.  401  F.  Supp.  at  1095. 


COMING  INSTITUTE  SCHOOL  LAW 
CONFERENCES  AND  COURSES 

Community  College  Law  Conference.  October  30-31. 
1984.  at  the  Institute. 

1985 

Public  School  Law  Course  for  superintendents,  at- 
torneys, and  principals.  January  to  May  1985 
(meets  from  9;30  to  4:00  once  every  two  weeks 
at  the  Institute). 

School  Attorneys  Conference.  February  1-2.  1985.  at 
the  Institute. 

School  Law  Conference  for  board  members  and  ad- 
ministrators. March  19-20.  1985,  at  the  Institute. 

Principals'  Law  Conference.  April  29-30,  1985,  at  the 
Institute. 

School  Business  Officers'  Training  Program— Level 
III.  Date  to  be  announced. 
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CLEARINGHOUSE 


Benjamin  B.  Sendor,  Editor 


TITLE  IX  COVERAGE.  Grove  dry  College  v.  Bell,  79 
L.Ed. 2d  516  (1984) 

Facts:  Grove  City  College  is  a  private  coeducational 
college  in  Pennsylvania.  To  preserve  its  institutional 
autonomy,  it  has  refused  state  and  federal  aid  and  does  not 
participate  in  the  U.S.  Department  of  Education  (hereafter. 
Department)  Regular  Disbursement  System  (RDS)  pro- 
gram of  student  aid  distributed  through  colleges.  However, 
the  college  enrolls  many  students  who  receive  Basic  Educa- 
tional Opportunity  Grants  (BEOG)  under  the  Department's 
Alternate  Disbursement  System  (ADS),  pursuant  to  20 
U.S.C.  §  l(T70a.  The  Department  determined  that  the  col- 
lege was  a  "recipient"  of  "Federal  financial  assistance" 
as  defined  in  regulations  under  Title  IX  of  the  Educational 
Amendments  of  1972,  20  U.S.C.  §  1681  et  seq.,  34  CFR 
§§  106.2(g)(1),  (h)  (1982).  Consequently,  it  requested  in 
1977  that  the  college  file  an  Assurance  of  Compliance  pur- 
suant to  34  CFR  §  106.4  (1982),  in  which  it  would  pro- 
mise to  comply  with  Title  IX"s  ban  on  sex  discrimination 
under  any  educational  program  for  which  it  receives  or 
benefits  from  federal  assistance  from  the  Department. 
When  the  college  refused  to  file  that  document,  the  Depart- 
ment began  administrative  proceedings  to  declare  its 
students  ineligible  to  receive  BEOGs.  A  decision  by  an 
administrative  law  judge  in  the  Department's  favor 
prompted  Grove  City  to  sue  the  Department  in  federal 
district  court.  A  district  judge  ruled  that  the  BEOGs  con- 
stituted "federal  financial  assistance"  under  Title  IX  but 
nevertheless  held  that  the  Department  could  not  cut  off 
the  grants.  On  appeal,  the  Third  Circuit  Court  of  Appeals 
reversed,  holding  that  the  BEOGs  are  "federal  financial 
assistance";  that  the  Department  could  make  execution  of 
an  Assurance  of  Compliance  a  condition  of  its  distributing 
BEOGs  to  Grove  City  students;  that  because  BEOGs  con- 
stitute aid  to  the  entire  institution.  Title  IX  requires  the 
college  to  refrain  from  sex  discrimination  in  all  facets  of 
its  operations;  and  that  the  Department  lawfully  terminated 
the  grants  despite  no  evidence  of  actual  sex  discrimina- 
tion by  the  college. 

Holding:  The  Supreme  Court  unanimously  affirmed 
the  Third  Circuit's  conclusions  that  BEOGs  are  federal 
aid  covered  by  IX  and  that  the  Department  was  entitled 
to  condition  eligibility  of  students  for  BEOGs  on  Grove 


City's  execution  of  an  Assurance  of  Compliance.  However, 
by  a  6-2  vote,  the  Court  reversed  the  Third  Circuit's  deci- 
sion that  BEOGs  constitute  aid  to  the  entire  college.  In 
support  of  its  first  conclusion,  the  Supreme  Court  cited 
the  legislative  history  of  both  Title  IX  and  the  statutes  that 
established  the  BEOG  program.  The  Court  rejected  the 
distinction  suggested  by  Grove  City  between  direct  aid  to 
a  school  for  its  students  (such  as  BEOG  grants  under  RDS) 
and  aid  received  indirectly  by  a  school  through  its  students 
(such  as  BEOG  grants  under  ADS);  instead  it  took  a  func- 
tional view  that  all  such  aid  constitutes  assistance  to  the 
college.  Since  the  receipt  of  BEOGs  by  Grove  City  students 
constiaites  federal  aid  to  the  institution,  the  Supreme  Court 
agreed  with  the  Third  Circuit  that  the  Department  may 
condition  continued  receipt  of  BEOGs  upon  the  school's 
execution  of  an  Assurance  of  Compliance. 

It  disagreed  with  the  Third  Circuit  in  holding  that  Title 
IX  is  narrowly  program-specific.  That  is.  Title  IX  condi- 
tions eligibility  for  federal  aid  on  nondiscrimination  in  the 
specific  program  that  is  receiving  aid.  Discrimination  in 
other  programs  of  an  institution  will  not  trigger  termina- 
tion of  federal  aid  as  long  as  no  discrimination  plagues 
the  program  that  is  receiving  aid.  In  the  case  of  Grove  City, 
then,  a  decision  by  the  college  to  execute  and  honor  an 
Assurance  of  Compliance  as  to  its  financial  aid  operations 
would  satisfy  the  requirements  of  Title  IX  for  continued 
eligiblity  of  BEOGs,  without  regard  to  whether  the  col- 
lege engages  in  sexual  discrimination  in  other  facets  of 
its  operation. 


PUBLIC  RELIGIOUS  DISPLAYS.  Lynch  v.  Donnelly, 
79  L.E.d.2d  604  (1984). 

Facts:  For  over  40  years  the  city  of  Pawtucket,  Rhode 
Island,  has  celebrated  Christmas  by  erecting  a  display  in 
a  privately  owned  park.  The  display  includes  a  variety  of 
familiar  Christmas  symbols,  such  as  a  Christmas  tree,  col- 
ored lights,  and  Santa's  house.  It  also  contains  a  nativity 
scene.  Several  city  residents  sued  city  officials  in  federal 
district  court,  arguing  that  the  presence  of  the  creche  in 
the  display  violates  the  establishment  clause  of  the  First 
Amendment.  A  district  judge  enjoined  the  city  from 
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displaying  tiie  creche,  and  tiie  First  Circuit  Court  of  Ap- 
peals affirmed. 

Holding:  The  Supreme  Court  reversed  the  lower  court 
rulings  in  a  5-4  decision.  The  majority  opinion  explained 
that  Christmas  is  celebrated  in  the  United  States  as  a  secular 
holiday  and  that  the  creche  merely  "depicts  the  historical 
origins"  of  the  holiday.  That  opinion  discounted  the  ap- 
parent endorsement  of  Christian  faith  by  the  city  through 
use  of  the  nativity  scene  as  at  worst  "indirect,  remote  and 
incidental  .  .  .  ."  The  Court  did  not  address  the  applicability 
of  its  holding  to  public  elementary  and  secondary  schools. 

Justice  Brennan,  leading  the  dissenters,  disagreed  with 
the  majority's  position  that  the  secular  nature  of  Christmas 
justifies  the  use  of  a  religious  symbol  in  its  celebration. 
Despite  the  secular  character  of  Christmas,  Brennan  con- 
tended, the  creche  retains  its  religious  meaning  "as  a 
mythical  re-creation  of  an  event  that  lies  at  the  heart  of 
Christian  faith." 


SCHOOL  BOARD  MAY  NOT  CHARGE  TUITION 
FOR  NONDOMICILIARY  CHILDREN  OF 
MILITARY  PERSONNEL.  United  States  v.  Onslow 
County  Board  of  Education,  728  F.2d  628  (4th  Cir.  1984). 

Facts:  For  many  years  the  federal  government  has 
given  "impact"  aid  to  local  school  districts  to  ease  the  fiscal 
burden  of  providing  public  education  for  children  of 
military  personnel.  Recently,  however,  the  federal  govern- 
ment has  drastically  cut  this  aid.  In  Onslow  County,  site 
of  the  Marine  Corps"  Camp  Lejeune.  the  aid  dropped  from 
$1  million  to  $200,000  in  four  years. 

In  seeking  ways  to  recoup  that  loss,  the  Onslow  County 
Board  of  Education  looked  to  G.S.  115C-366.1.  which 
authorizes  charging  tuition  for  students  who  attend  public 
schools  but  do  not  have  permanent  homes— 'domiciles'— in 
the  district  of  the  public  schools  they  attend.  Relying  on 
the  statute,  the  school  board  decided  to  charge  an  annual 
tuition  of  $245  to  nondomiciliary  students. 

The  federal  government  and  eight  nondomiciliary 
families  stationed  in  Camp  Lejeune  sued  the  Onslow  Coun- 
ty school  board  and  the  state  in  federal  district  court,  seek- 
ing an  injunction  against  the  board's  tuition  policy  and 
against  the  application  of  the  statute  to  military  families. 
They  argued  that  the  tuition  policy  (1)  was  pre-empted  by 
the  federal  Soldiers'  and  Sailors'  Civil  Relief  Act  [50  U.S.C. 
App.  S  574  (SSCRA)  (which  prohibits  states  from  impos- 
ing income  taxes  or  ad  valorem  personal  property  taxes 
on  servicemen)],  and  (2)  violated  the  supremacy  clause 
of  the  U.S.  Constitution  as  a  discriminatory  tax  against 
federally  connected  families.  In  response,  the  school  board 
and  the  state  argued  that  the  tuition  charge  is  not  pre- 


empted by  the  SSCRA  because  it  is  neither  an  income  tax 
nor  an  ad  valorem  personal  property  tax;  that  even  if  it 
were  pre-empted  by  the  SSRCRA.  the  charge  is  shielded 
by  the  Tenth  Amendment,  which  insulates  certain  tradi- 
tional functions  of  state  government  from  federal  regula- 
tion; and  that  the  tuition  charge  is  a  user  fee  constitutionally 
based  on  domiciliary  status  rather  than  a  family's  employ- 
ment link  to  the  federal  government. 

Federal  District  Judge  F.  T  Dupree,  Jr. .  granted  sum- 
mary judgement  to  the  federal  government  and  the  eight 
families.  First,  he  ruled  that  the  tuition  charge  is  a  type 
of  tax  pre-empted  by  the  SSCRA.  However,  he  also  ruled 
that  the  shield  of  the  Tenth  Amendment  saves  the  tuition 
from  federal  pre-emption.  Then  he  found  that  despite  the 
argument  of  the  state  and  the  school  board  that  the  tuition 
charge  was  based  solely  on  a  child's  domiciliary  status, 
the  tuition  policy  was  adopted  for  the  express  purpose  of 
recouping  lost  federal  funds  from  federally  connected 
families.  That  purpose,  Judge  Dupree  held,  makes  the  tui- 
tion charge  a  tax  that  discriminates  against  federally  con- 
nected personnel,  in  violation  of  the  supremacy  clause. 
The  state  and  the  school  board  appealed  the  decision  to 
the  Fourth  Circuit  Court  of  Appeals. 

Holding:  The  Fourth  Circuit  affirmed  Judge  Dupree's 
decision.  The  court  ruled  that  the  tuition  charge  is  a  type 
of  tax  pre-empted  by  the  SSCRA.  Although  the  court 
acknowledged  that  the  tuition  charge  is  not  an  income  tax 
or  an  ad  valorem  personal  property  tax  expressly  barred 
by  the  SSCRA.  it  found  that  the  tuition  fee  "is  but  an  ill- 
disguised  replacement  for  those  taxes  .  .  .  ."  The  court 
further  concluded  that  the  tuition  violates  the  spirit  of  the 
SSCRA  by  posing  the  danger  of  multiple  taxation  of 
military  personnel— a  danger  Congress  sought  to  prevent 
by  enacting  the  SSCRA. 

In  contrast  with  Judge  Dupree.  the  Fourth  Circuit  ruled 
that  the  Tenth  Amendment  protection  of  residual  state 
powers  against  federal  encroachment  does  not  shield  the 
tuition  fee  from  pre-emption  for  two  reasons.  First,  the 
court  determined  that  application  of  the  SSCRA  to  the  tui- 
tion charge  would  not  so  impair  North  Carolina's  ability 
to  maintain  the  vital  state  function  of  operating  public 
schools  as  to  threaten  the  state's  "separate  and  indepen- 
dent existence."  Second,  the  court  ruled  that  even  if  the 
Tenth  Amendment  applied  to  the  tuition,  the  federal  in- 
terest under  the  war  powers  clause  of  the  U.S.  Constitu- 
tion, Article  I,  Section  8,  could  prevail  over  North 
Carolina's  Tenth  Amendment  interests. 

The  court  also  held  that  the  tuition  fee  violates  the 
supremacy  clause  by  discriminating  against  federally  con- 
nected families.  As  evidence  of  discrimination,  the  court 
noted  the  express  discriminatory  purpose  in  the  Onslow 
County  Board  of  Education's  resolution  authorizing  the 
fee  to  recoup  from  federally  connected  families  the  revenue 
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lost  by  the  federal  government's  cut  in  impact  aid.  The 
court  found  this  explicit  purpose  highly  significant  in  light 
of  the  political  impotence  of  nondomiciliary  military 
families,  who  cannot  oppose  the  tuition  through  the  tradi- 
tional political  power  of  voting. 

Finally,  the  court  discussed  the  significance  of  writ- 
ten promises  made  by  the  Onslow  County  Board  of  Educa- 
tion not  to  discriminate  against  children  of  military  families 
in  exchange  for  federal  school  construction  aid  received 
from  1952  to  1967.  The  court  ruled  that  the  school  board 
must  honor  those  promises  (i.e.,  the  federal  government 
has  the  contractual  right  to  specific  performance  of  the 
promises)  as  long  as  it  still  uses  buildings  constructed  with 
that  federal  aid. 


REIMBURSEMENT  OF  PRIVATE  SCHOOL  SPE- 
CIAL EDUCATION  EXPENSES.  Hall  v.  Vance  County- 
Board  of  Education .  No.  82-1158-CIV-5  (E.D.N.C.  Nov. 
23.  1983). 

Facts:  James  Hall  enrolled  in  kindergarten  in  the  Vance 
County  school  system  in  1974.  Through  the  1979-80  school 
year,  several  batteries  of  psychological  tests  confirmed  the 
observations  of  his  parents  and  teachers  that  James  had 
severe  reading  problems.  The  school  system's  only  remedial 
response  was  to  develop  individualized  educational  pro- 
grams (lEPs)  that  called  for  James  to  spend  95  per  cent 
of  his  time  in  the  regular  classroom,  with  small-group 
special  education  for  30  minutes  a  few  days  a  week.  Despite 
this  measure,  James's  reading  ability  did  not  improve.  After 
years  of  frustration,  the  boy's  parents  secured  private 
evaluations  that  diagnosed  James  as  suffering  from  dyslex- 
ia, a  neurological  disorder  On  the  recommendation  of  a 
psychologist,  the  Halls  enrolled  him  in  a  private  special 
education  school  in  Virginia  in  the  summer  of  1981. 

When  the  private  school  told  the  Halls  that  state  fund- 
ing of  James's  tuition  was  possible,  they  applied  for  such 
aid.  The  Vance  County  Board  of  Education  first  informed 
the  Halls  in  October  1981  of  their  extensive  rights  under 
federal  and  state  special  education  statutes  but  insisted  that 
they  re-enroll  James  in  the  school  system  in  order  to  in- 
voke these  rights.  The  Halls  refused,  demanding  that  the 
school  system  first  evaluate  James  and  develop  another  lEF. 
The  unit  tested  him  and  proposed  an  lEP  that  provided 
for  six  hours  per  day  of  special  instruction  in  a  class  of 
six  to  10  students,  with  10  per  cent  of  his  time  spent  in 
regular  classes.  The  Halls  opposed  the  proposed  lEP, 
believing  that  James  should  continue  to  attend  the  Virginia 
school.  An  administrative  decision  in  1982  ratified  their 
opposition  to  the  lEP.  declaring  it  inadequate  unless  re- 
formed. However,  the  school  unit  did  not  reform  it.  The 
Halls  sued  the  school  unit  in  federal  district  court  under 


the  Education  of  the  Handicapped  Act  (EHA).  20  U.S.C. 
§  1400  et  seq. ,  asking  for  reimbursement  for  the  expenses 
of  James's  private  placement  and  for  a  judicial  declara- 
tion that  the  boy's  lEP  was  inadequate  and  that  he  was  en- 
titled to  continued  private  placement  in  Virginia. 

Holding:  District  Judge  F.  T.  Dupree.  Jr.,  held  that 
the  Halls  were  entitled  to  be  reimbursed  for  most  of  the 
cost  of  James's  private  schooling.  Although  the  EHA  does 
not  afford  a  general  private  right  of  action  for  damages. 
Judge  Dupree  noted  that  some  courts— most  notably,  the 
Seventh  Circuit  Court  of  Appeals  in  Anderson  v.  Thomp- 
son, 658  F.2d  1205  (1981)— have  authorized  damages  in 
two  circumstances:  (1)  when  necessary  to  remove  the  child 
from  public  school  to  avoid  danger  to  his  physical  health; 
and  (2)  when  the  school  unit  "has  acted  in  bad  faith  by 
failing  to  comply  with  the  procedural  provisions  of  [the 
Act]  in  an  egregious  fashion." 

Judge  Dupree  ruled  that  the  school  unit  had  acted  in 
bad  faith  by  failing  to  comply  with  EHA's  requirements: 
for  several  years  the  unit  did  not  notify  the  Halls  of  their 
rights,  including  the  rights  to  examine  relevant  records, 
to  secure  an  impartial  evaluation,  to  obtain  an  impartial 
due  process  hearing  concerning  a  proposed  lEP,  and  to 
have  an  administrative  and  judicial  review  of  a  proposed 
lEP.  The  school  system  also  failed  to  develop  an  adequate 
IE?  that  detailed  specific  educational  services  for  James. 
Further,  the  unit  violated  EHA  by  not  providing  the  boy 
with  an  education  reasonably  calculated  to  enable  him  to 
receive  educational  benefits;  instead,  it  repeatedly  pro- 
moting him  without  making  adequate  efforts  to  reverse  his 
educational  slide.  In  light  of  these  findings.  Judge  Dupree 
awarded  the  Halls  damages  for  some  of  the  expenses  con- 
nected with  James's  private  placement  in  Virginia,  in- 
cluding tuition.  He  also  ruled  that  the  school  unit's  pro- 
posed lEP  was  inadequate  and  that  James  was  entitled  to 
continue  his  private  schooling. 


EVEN  IF  SELECTION  CRITERIA  AND  PRO- 
CEDURES THAT  ARE  ACKNOWLEDGED  TO  BE 
SUBJECTIVE  RESULT  IN  REPEATED  REJECTION 
OF  BLACK  FEMALE  CANDIDATE  FOR  PROMO- 
TION, TITLE  VII  IS  NOT  VIOLATED  WHEN 
THESE  CRITERIA  ARE  APPLIED  UNIFORMLY 
AND  FAIRLY.  Love  v.  Ala/nance  County  Board  of  Educa- 
tion, No.  C-79-456-G  (M.D.N.C.  Feb.  29.  1984). 

Facts.  Love,  a  black  female,  became  a  teacher  in  the 
defendant  school  system  in  1947.  Beginning  in  1971  and 
continuing  through  the  summer  of  1983,  she  applied  for 
and  was  denied  various  principal  and  assistant  principal 
positions.  In  1977  the  school  system  adopted  a  committee 
system  for  selecting  among  candidates  for  principalships. 
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iiiittees  composed  of  central  staff  members  and  prin- 
Lipals  interviewed  candidates  and  made  recommendations 
to  the  superintendent.  The  superintendent  then  interviewed 
the  committee's  leading  nominees  and  made  a  recommen- 
dation to  the  board.  The  board  made  the  final  hiring  deci- 
sion. Before  1977,  interviewing  was  done  solely  by  a  group 
from  within  the  central  staff.  Throughout  the  entire  period, 
assistant  principals  were  selected  by  the  principal  of  the 
school  where  the  opening  was  after  interviews  by  the  prin- 
cipal and  the  system's  assistant  superintendent  of  person- 
nel. Love  filed  a  charge  of  unlawful  discrimination  on  ac- 
count of  race  and  sex  in  October  1978  after  her  applica- 
tion for  promotion  to  principal  of  an  elementary  school 
was  rejected.  She  brought  her  lawsuit  in  1979,  claiming 
that  Title  VII  of  the  Civil  Rights  Act  of  1964  (43  U.S.C. 
§§  2000  et  seq.)  and  the  Thirteenth  and  Fourteenth  Amend- 
ments to  the  United  States  Constitution  (through  Sections 
1981  and  1983  of  42  U.S.C.)  had  been  violated  In  the  many 
instances  in  which  she  was  denied  promotion.  She  pointed 
specifically  to  the  subjective  nature  of  the  system  of  select- 
ing principals  and  assistant  principals  and  to  the  absence 
of  written  job  descriptions  and  qualifications  standards. 
The  defendant  system  argued  that  the  subjective  analysis 
of  applicants  for  the  positions  was  essential. 

Holding.  The  district  court  (Judge  Hiram  H.  Ward) 
ruled  that  the  school  system  had  not  violated  Title  VII  or 
Sections  1981  or  1983  of  42  U.S.C.  Use  of  subjective  job 
I  criteria  is  not  of  itself  illegal,  the  court  said,  even  if  the 
1  failure  to  use  objective  criteria  is  contrary  to  an  affirmative- 
action  plan.  But  where  subjective  criteria  are  used,  the 
court  will  "closely  scrutinize"  their  use  because  of  the 
potential  for  discriminatory  abuse. 

In  this  instance,  the  subjective  nature  of  the  process 
[  for  making  employment  decisions  and  the  absence  of  writ- 
;  ten  descriptions  and  qualifications  standards  pointed  to 
discrimination.  On  the  other  hand,  the  court  said,  the 
defendant  school  system  posted  all  job-opening  notices, 
the  interview  committees  customarily  included  blacks  and 
females,  blacks  held  jobs  at  all  levels  in  the  system  and 
regularly  received  promotions,  the  selection  procedures 
were  uniformly  applied  to  all  candidates,  and  all  candidates 
received  fair  consideration.  Even  the  plaintiff  characterized 
her  interview  sessions  as  job-related.  The  court  noted 
especially  that  the  system  had  met  its  affirmative-action 
goal  of  having  blacks  fill  20  per  cent  of  its  principalships. 
Further,  the  court  said,  since  proof  of  a  pattern  of 
discrimination  can  support  an  inference  that  a  particular 
adverse  employment  decision  was  motivated  by  discrimina- 
tion, the  reverse  can  be  true.  When,  as  here,  one  or  two 
specific  decisions  not  to  promote  the  plaintiff  might  per- 
mit an  inference  that  unlawful  discrimination  occurred, 
repeated  similar  nondiscriminatory  adverse  employment 


decisions  affecting  the  plaintiff  weigh  against  the  inference 
of  discrimination  in  the  specific  instances.  —R.  P.  Joyce 


NEGLIGENCE  BY  COLLEGE  IN  HOMICIDE  OF 
STUDENT.  Brown  v.  North  Carolina  lVesle\'an  College, 
65  N.C.  App.  579.  309  S.E.2d  701  (1983).' 

Facts:  In  1980  a  student  was  abducted  after  a  basket- 
ball game  from  a  parking  lot  at  North  Carolina  Wesleyan 
College,  raped,  and  murdered.  Her  assailant  was  tried  and 
convicted  of  the  crimes.  Evidence  showed  that  from 
1959-80,  few  crimes  were  committed  on  campus:  a  break-in 
at  the  college  business  office  ten  to  12  years  before  this 
attack,  a  break-in  and  vandalism  of  vending  machines  five 
years  before  the  assault,  and  an  attempted  rape  in  1978. 
Additional  evidence  indicated  that  a  fight  occurred  between 
students  and  local  youths  in  1980  and  that  inmates  of  a 
local  youth  detention  center  had  attended  basketball  games 
before  the  night  of  the  crime  and  did  so  that  night.  The 
college— a  small  school  with  408  resident  students- 
employed  a  security  staff  of  three  full-time  students,  two 
full-time  nonstudents,  and  a  director  of  security.  At  least 
one  security  officer  was  on  duty  at  all  times.  Each  officer 
wore  a  uniform,  was  equipped  with  a  radio,  and  had  ac- 
cess to  a  marked  security  car  In  addition,  officers  of  the 
Nash  County  Sheriffs  Department  regularly  patrolled  the 
campus.  Some  evidence  indicated  that  several  exterior 
lights  on  campus  were  broken  that  evening  and  that  only 
one  plainclothes  security  officer  was  on  duty,  but  no 
evidence  established  the  lighting  conditions  in  the  park- 
ing lot  that  night. 

The  administratrix  of  the  victim's  estate  sued  the  col- 
lege in  superior  court,  seeking  damages  for  the  alleged 
negligence  in  taking  inadequate  security  precautions  to  pre- 
vent crimes.  The  court  granted  the  college's  motion  for 
summary  judgment,  and  the  plaintiff  appealed  to  the  Court 
of  Appeals. 

Holding:  The  Court  of  Appeals  affirmed  the  granting 
of  summary  judgment.  The  court  based  its  decision  on 
a  tort  law  principle  that  a  landowner  has  no  duty  to  pro- 
tect a  person  on  his  premises  from  attack  by  a  third  per- 
son unless  such  an  attack  is  reasonably  foreseeable. 
Reviewing  the  record  of  prior  incidents  on  campus,  the 
court  concluded  that  the  evidence  did  not  establish  a 
repeated  pattern  of  criminal  activity  on  campus  sufficient 
to  alert  college  officials  to  the  possibility  of  danger  and 
to  impose  a  duty  on  them  to  keep  the  campus  safe  from 
crime.  The  court  contrasted  the  evidence  in  this  case  with 
the  facts  in  Foster  v.  Winston-Salem  Joint  Venture  [303  N.C. 
636,  281  S.E.2d  36  (1981)],  in  which  the  State  Supreme 
Court  ruled  that  a  shopping  mall  could  be  held  liable  to 
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an  assault  victim  for  failing  to  take  adequate  security 
measures  after  31  reported  criminal  incidents  in  its  park- 
ing lot  in  the  year  preceding  the  assault.  The  court  also 
noted  that  no  evidence  in  this  case  suggested  any  danger 
of  harm  from  the  visiting  inmates  from  the  detention  center. 


EXTENDING  THE  SCHOOL  DAY  AND  SCHOOL 
YEAR.  Morgan  v.  Polk  County  Board  of  Education,  No. 
83  CVS  92  (N.C.  Superior  Ct.  Feb.  22,  1984). 

Facts:  In  1983  the  State  Board  of  Education,  citing 
the  recommendations  contained  in  several  national  reports 
on  the  poor  quality  of  public  schools,  sought  and  received 
funding  of  $2.2  million  to  lengthen  the  school  term  from 
180  days  to  200  days  and  the  school  day  from  six  to  seven 
hours  on  an  experimental  basis  in  selected  school  systems. 
Two  county  school  systems.  Polk  and  Halifax,  volunteered 
and  were  selected  for  a  three-year  period  to  test  whether 
the  benefits  would  justify  the  substantial  cost  of  an  exten- 
sion to  all  142  .school  systems. 

A  few  unhappy  students  and  parents  in  Polk  County 
brought  this  suit  against  the  school  board  and  superintend- 
ent. They  argued  that  the  extension  violated  both  the  state 
and  federal  constitutions  and  the  North  Carolina  school 
statutes. 

Holding:  The  superior  court  rejected  the  plaintiffs' 
many  contentions  and  dismissed  the  complaint.  The  first 
claim  was  that  Article  IX.  Section  2(1),  of  the  North 
Carolina  Constitution  prohibits  a  school  term  of  more  than 
180  days.  The  constitutional  section  provides: 

The  General  Assembly  shall  provide  by  taxation  and 
otherwise  for  a  general  and  uniform  system  of  free  public 
schools,  which  shall  be  maintained  at  least  nine  months 
in  every  year  and  wherein  equal  opportunities  shall  be 
provided  for  all  students. 

The  court  said  that  the  constitutional  provision  sets  not 
a  ceiling  but  a  floor  below  which  a  school  term  may  not 
fall. 

The  plaintiffs  also  argued  that  the  "general  and 
uniform  system"  requirement  prohibits  an  experimental 
program  that  lengthens  the  school  term  in  only  two  of  the 
state's  142  school  systems.  The  court  rejected  this  narrow 
interpretation  of  the  uniformity  clause.  Authorized  and  con- 
templated by  the  Constitution  are  such  variations  as  those 
created  by  local  school  supplements.  These  supplements 
create  substantial  variations  in  class  size,  teacher  salaries, 
and  program  among  the  various  school  systems.  The  court 
said  the  "uniform  system"  requirement  cannot  be  read  as 
requiring  "that  all  school  systems  will  be  identical  or  that 
uniformity  is  to  be  measured  with  mathematical  precision." 


The  court  also  rejected  the  argument  that  the  "general 
and  uniform  system"  provision  prohibits  experimentation. 
Citing  Article  IX,  Section  1,  which  requires  that  the 
"means  of  education  shall  forever  be  encouraged"  and  Ar- 
ticle I,  Section  15,  which  requires  the  state  "to  guard  and 
maintain"  the  people's  right  to  an  education,  the  court  said 
that  these  provisions  support  experimentation.  They  re- 
quire a  liberal  application  of  the  uniformity  clause.  If  the 
uniform  system  provision  were  construed  to  prohibit  ex- 
perimental programs,  it  would  require  the  state  "blindly 
to  expend  huge  sums  of  money  to  implement  untested  pro- 
grams." This  the  court  said  would  be  an  irrational  result. 

The  court  also  rejected  two  equal  protection  arguments 
of  the  plaintiffs,  including  an  argument  that  the  compulsory 
attendance  statute,  G.S.  115C-378.  would  impose  a  broader 
exposure  to  criminal  prosecution  in  Polk  (and  Halifax) 
County  than  in  the  other  counties  of  the  state. 

Finally,  the  plaintiffs  argued  that  G.S.  115C-84(c), 
which  provides  that  "there  shall  be  operated  in  every  school 
a  uniform  school  term  of  180  days  for  instructing  students," 
prohibits  an  extension  of  the  school  term  for  more  than 
180  days.  The  court  said  that  this  statute  does  not  restrict 
the  authority  to  implement  an  experimental  program  ex- 
ceeding the  180  day  term.  It  cited  G.S.  115C-12(11)  and  G.S. 
115C^7(8).  which  give  the  state  and  local  boards  authority 
to  "conduct  educational  research  and  special  school  pro- 
jects considered  important  by  the  board  for  improving 
public  schools  .  .  .  ."  When  the  statutes  are  considered 
with  G.S.  115C-84(c).  they  empower  the  state  and  local 
boards  to  operate  schools  for  more  than  180  days  for  the 
purpose  of  "researching"  the  impact  of  a  longer  school 
day  and  school  term  on  student  achievement. 

Thus  the  first  legal  challenge  to  the  experiment  in  a 
longer  school  term  has  been  upheld  in  a  carefully  con- 
structed opinion.  The  plaintiffs  have  announced  that  they 
will  appeal  the  decision. 


